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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3'485 
MAURICE BERKOW AND LILLY BERKOW, 
Appellants, 
versus 
HENRY L. HAMMER, Appellee. 
PETITION FOR APPEAL. 
To the Honorable ,hid_ges of the Supreme Court of Appeals of 
Virginia: 
Your petitioners, Maurice Berkow and Lilly Berkow, re-
spectfully show that they are aggrieved by .decrees entered 
in the above-entitled cause by the Corporation Court of the 
City of Alexandria, Virginia, on the 13th and 26th days of 
July, 1948, from which decrees your petitioners now seek an 
appeal, and to this end present herewith a transcript of the 
record of the proceedings and authenticated copies of the 
2" exhibits in the Court "'below. 
STATEMENT OF PROCEEDINGS IN LOWE!t COURT. 
The appellants,• as plaintiffs below, :filed an unlawful de-
tainer action in the Corporation Court of the City of Alexan-
dria, Virginia, seeking to obtain from the appellee, defendant 
below, possession of certain commercial premises known as 
709-711 King Street, Alexandria, Virginia, the costs of the 
proceedings and monthly rental at the rate of $450 from No· 
.~ 
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vember 2, 1947. To this co19-plaint the defendant filed a pl~a 
of not guilty. · . 
Hammer then filed a bill of complaint alleging that the lease 
contained a clause entitling him to renew the lease for an 
additional five years from November 2, 1947, upon giving the 1 
Berkows notice in writing of his intention so to do, and that 
on October 15, 1947, he did give such notice. Wherefore, ap-
pellee prayed for a decree of specific performance requiring 
the appellants to renew the lease and for an injunction pro-
hibiting the appellants from proceeding further in their 
3* •unlawful detainer action. 
In their answer to the Bill, the Berkows ~cknowledged 
that tb:e lease contained an option to renew, but alleged that 
under its terms Hammer was required to give notice hf writ-
ing of his election on or before September 2, 1947, and that 
such notice was not received by the Berkows until October 27,. 
1947. The actual langauge of the lease was as follows: 
'' The exercise of the privilege of this said renewal option 
to be made knoWll to the said parties of the first part, or their 
assigns, in writing within suty days prior to the expiration 
date of this Lease.' ' 
By stipulation of counsel for all parties, read into the record 
before the Court on the 20th day of November; 1947 (Tr., 3, 
4), the unlawful detainer action and the chancery action were . 
consolidated and the issues involved in both cases were tried 
in one equity proceeding. The amount of damages due from 
the defendant to the plaintiffs in the event that the plaintiffs' 
contentions were sustained is to be tried after determination 
of the issues involved in the consolidated proceedings. 
Some stipulations of fact and some testimony were pre-
sented to the Court on the 20th day of November, 1947, and 
the balance of the testimony was presented to the Court on 
the 9th day of January, 1948. 
4* *The Court took t.he entire matter under advisement 
and after written and oral argument of counsel rendered 
an opinion dated June 21, 1948, finding in favor of Hammer. 
The bases of the opinion were twofold: (1) That the clause 
which reqpired written notice of election to renew before a 
certain date was ambiguous; and (2) That in view of this 
ambiguity the Court felt justified in going behind the lease 
to examine extrinsic facts bearing upon the parties' inten-
"Hereinafter, Maurice Berkow and Lilly Berkow are re-
ferred to as Berkows, landlords, plaintiffs or appellants, and 
Henry L. Hammer is referred to as Hammer, tenant, de-
fendant or appellee. 
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tions, and that these facts indicated no written notice was 
necessary in the mind of at least one party to the lease. · 
Final decree was entered on the 13th day of July, 1948. 
Appellants thereafter moved the Court to set aside its find.- , . 
ings of fact, to vacate the judgment entered on July 13, 1948, 4 
and to grant them a new trial or to enter :final judgment for 
them. This motion was overruled by decree of July 26, 1948. 
The appellants noted certain exceptions to the Court's rul-
ings dui'ing the taking of testimony and to both the decrees . 
entered by the Court. Based on these exceptions, the appel-
lants have perfected this appeal. 
ERRORS ASSIGNED. 
1. The Court erred in finding th1tt the phrase in the leas~ 
*was ambiguous which required that written notice of 
5* election to renew be given at least sixty days before the 
expiration of- the lease. 
2. The Court erred in admitting and in ~onsidering evidence 
of facts ~xtrinsic to the lease to vary the express terms of 
the lease itself. . 
3. There are no special circumstances in this case warrant-
ing the Court in granting equitable relief as a result of 
appellee 's failure to g·ive the required notice. 
Actually, the Court in its opinion did not find expressly 
that special circumstances did exist which entitled the tenant 
to equitable relief. The Court found for the tenant on the 
grounds that the renewal language was ambiguous and that 
extrinsic facts indicated no notice' was necessary. However, 
the presence of special circumstances justifying equitable re-
lief was argued by Hammer's attorney ora1ly and undoubtedly 
will be relied 011 by him on appeal to support the judgments 
of the lower Court. 
QUESTIONS INVOLVED IN THE APPEAL. 
1. Is the language in the lease ambiguous which required 
the tenant, if he wished to renew, to give notice ''in writ-
6* ing itwithin sixty days prior to th~ expiration date of thjR 
lease"? 
Appellants contend the lang:uage is clear and required notice 
not later than sixty days before the expiration date of the 
lease. As tl1e expiration date was November 1, 1947, notice 
should l1ave been given not later than September 2, 1947. Ap-
pellee contends the language is ambiguous or, rather, that it 
I ' 
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entitled him to give notice at any time up to and including 
November 1, 1~47. · 
2. Should evidence of extrinsic facts allegedly showing what 
was in the minds of appellee and his attorney at the time 
the lease was drawn have been admitted or considered by the 
Court to vary the terms of the lease itself T · 
Appellants contend that since the lease was drawn by ap-
pellee·'s own lawyer, it must. be construed against him, and 
that evidence should not have been admitted or considered 
by the Court which purported to show what _was in the minds 
of the appellee and his attorney j1.1st prior to the signing of 
. the lease. Appellee contends that evidence of these mental 
reservations was admissible to vary the terms of the lease 
itself. 
3. Were there any '' spec.ial circumstances'' existing in this 
case which entitled the appellee to ask a court of equity to 
excuse him for his failure to give the notice the lease 
7""' •required t 
Appellants contend that under the' decided cases in the 
best and majority of jurisdictiqns, no such special circum- -
stances exist. Therefore, the appellee is bound by the con-
sequence·s of his negligence or knowing failure to give the 
notice required by law. AppeUee contends to the contrary. 
STATEMENT OF THE FACTS. 
Maurice Berkow and Lilly Berkow. his wife, own certain 
commercial property at 709-711 King Street, Alexandria, Vir-
ginia (Tr., p. 5). For fifteen or ei~hteen years they operated 
a cleaning, dyeing, laundry and shoe repair business on the 
first floor of that building (Tr., p. 3~). During the war, be-
cause of his own ill health and his sons' absence abroad in 
the military service, Berkow decided to sell (Tr., p. 132). 
Hammer heard the business was for saJe, went on the· 
-premises, examined the building and eauipment, and made 
an offer to buy the business (Tr., pp. 41, 42). 
On October 29, 194~, Hammer's lawyer, Irvin~ Diener, 
EscnHre, prepared a receipt, dated as of that day, which 
Berkow signed. In it Berkow aclmowledg-ed receipt of $500 
as a deposit on a purchase pl'ice for the business of $12,500, 
of which $4,000, includin~·the deposit, was to be paid on de-
livery of the '"'business on November 1, 1942, nothing 
8* being said as to tl1e time or method of payment of the 
balance. Berkow further stated in the receipt that he 
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would lease .for fiwe years at $225 a month with the privilege 
()fan extension for .an .additional five years at $250 per month 
(Tr., p. 31, Ex. 5). Mr. Diener later prepared a "memoran-
dum'' for his own .office use which nobody signed and from 
which. he stated he drew the lease for signature by the parties 
(Tr .. pp. 81, 98, Ex. 9). 
The transaction was actually closed on or about November 
.3, 1942 (Tr .. , p. 101). Hammer could not pay the full amoUllt 
-0f cash due in the sum of $4,000, but paid $2,750, including 
the $500 deposit, and gave notes for the entire balance of 
-the purchase price, whiGh Berkow finally agreed to accept 
(Tr., pp. 38, 102, 137). The lease itse~ (Tr., 5, Ex. 1) was 
· dated November 2, 1942, and was to run for a term of five years . 
thence ensuing, yielding for the term the sum of $13,500 pay- · 
:able in equal monthly installments of $225. The lease then 
:continued with the following language, which is the crux 
rof this snit~ 
uwith the right and privilege to the said party of the 
second part (i. e., Hammer) to renew the said lease for a 
further and additional period of five years from November 2, 
1947, at a monthly rental of Two Hundred and Fifty Dollars 
·($250) per month, and the exercise of the privilege of this said 
renewal option to be made known to the said parties -.of 
9• the first part, or their assigns, in writing within -sixty 
days prior to the expiration date of this Lease." 
Actual execution of the lease took place in Diener 's office, 
Lilly Berkow probably .having signed beforehand. Diener 
was present at :the final signing, along with Hammer, his 
client. Berkow was on hand with his attorney, Stanley King, 
who had been called in at the last moment simply to look the 
lC1asci 'Jver for Berkow (Tr., pp. 94, 116). A notary w~~ also on~ 
hand. 
The transaction was completed and Hammer went into pos- · 
session. In 1945 Berkow moved to Florida. 
On September 16, 1947, the Berkows wrote Hammer calling 
to his attention that the lease required sixtv days' notice 
in writing if Hammer wanted to ·renew the lease, 'that since 
such notice had not been given before September 2, 1947, they 
expected possession of the property on November 2, 1947 (Tr., 
p. 6, Ex. 2). Hammer received the notice (Tr., p. 28). He 
waited a month and then apparently mailed a registered let-
ter to Berkow in Florida on October 15, 1947, at Berkow's 
wr.on,i: Florida address, but this letter was never actually re-
ceived by the Berkows (Tr., pp. 6, 155, Ex. 3). On October 
27, 1947, Hammer served Berkow, then .in Alexandria, with 
SupTeme· CJourt of A ppeais ef Vi:rgfnia, 
written notice ""whereby Hammer purported to elect to 
10* renew and extend the term of the lease for a period of 
five years from November 2,. 1947 (.Tr., 6, Ex. 4). 
FoU9~ng this exchang_e,. the Berkows began. litigation. 
The· above statement ·of facts is, in the opinion of appel-
lants, a statement of all the facts necessary to complete un-· 
derstanding and determination of this case. However,. mucru 
evidence was introduced in an effort to vary the terms of the: 
lease and to show some special circumstance entitling the: 
appellee t~ equitable relief. Since constant reference un-
. doubtedly will be made to that evidence by appellee 's coun-· 
sel, a summary thereof is hereby presented'. .. 
Appellee 's principal witness was Irving Diener, an attor-
ney at law, who hud practic'ed in Alexandria for twenty-five· 
years. Diener represented Hammer throughout the negoti-
ations leading up to the closing and throughout the actual 
closing itself. Through him, the appellee offered in evidence· 
a memorandum, discovered by Diener two days before-
11,,, the trial which had been prepared by Diener after pre-
liminary conversations between Berkow and Hammer,. 
and from which Diener allegedly drew the lease (Tr., 98, 101, 
Ext. 9). Appellants objected to the introduction of this memo-
randum on the ground that the lease spoke for itself and was: 
itself the best evidenc·e of the ultimate agreement between 
the parties. The Court overruled the objecti_on and appeTiants: 
excepted (Tr., p. 98}. 
"Judging'·' by the memorandum, Diener remembered noth-
ing said about notice required for renewal (Tr., p. 94). He 
then made the following remarkable statement in regard to the· 
m>tiee clause : 
· ''That is a rather strange situatio~ with regard to that 
notice, and I believe that I sI1ould assume the full responsi-
bility of the writing of that notice into the lease. Since I 
have referred to the memorandums that were made at the . 
time the matter was entered into between the parties, it was 
rather evident from tl1e memorandum that there was nothing 
said with resnect to a notice whatsoever. but that it being- the 
intention of the pa,rties, as I recall. that Mr. Berkow wished 
to give Mr. Hammer a lease for 10 years· but there was a 
difference in the consideration for tl1e first 5· years· and the 
second 5 years" (Tr., pp. 102, 103). 
There tl1en followed this exchange : 
''Q. You mean to say tl1at if Mr. Ber~ow intended to give 
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and Mr. Hammer intended to receive these premises. for 10 
years, you would not have written a lease for 10 years 1 
'' .A. Not necessarily, had there been a difference in the 
consideration for the respective periods" {Tr., p. 93). 
12* *Diener was reminded that he had practiced law for 
twenty-five years, had considerable experience in draw-
ing leases, and· was asked w hcther there was any doubt in 
his mind that there was some provision in the lease for notice 
to be given by the lessee to the lessor. He made this astound-
ing answer: 
"The language unquestionably app~ars there, and yet as 
I said before, according to the memorandum that I made at 
the time, there was no niention whatsoever with regard to 
any notice being· given and my best explanation is it was put 
in there through inadvertence" (Tr., p. 104). 
The following questions and answers emphasize Diener 's 
place in the picture : 
"Q. You represented Mr. Hammer in this transaction? 
'' A. Yes, sir. 
'' Q. You made the notes? 
'' A. Yes, sir. 
'' Q. You drew the memorandum? 
"A. Yes, sir. \ ;·~ 
'' Q. You. drew the lease 7 
"A. Yes, sir" (Tr., p. 105). 
Notwithstanding his position as attorney for Hammer and 
as draftsman of-the lease, Dienet then stated that while there 
was a clause in the lease requiring some notice to be give11, 
he did not know what the clause was intended to mean (Tr., 
p. 108). *Counsel for appellants asked him why, if notiee 
13• could· have been given right up to the expiration date 
of the lease, he used the phrase '' sixty clays'' at all 
(Tr., pp. 111, 112). He answered: 
"I cannot explain it. If I may follow through, unless I took 
it from some form of contra.ct or lr.ase, but I cannot recall 
the circumstances" (Tr., p. 112, italics supplied). 
. .As could be exnected, Eammer testified he thou~ht noti<-c 
was unnecessary (.Tr., p. 29), while Berkow testified he thought 
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notice of sixty days or more was necessary for the renewal 
(Tr., pp. 147, 151). -- . 
Since Diener had laid so much emphasis on the fact that 
his ''memorandum'' included all the terms of the lease, 
Berkow did point out in his testimony many Qlauses not in the 
memorandum which were in the lease, namely: 
1. The lease provides that if the rent shall be due and 
unpaid for :fifteen days or if default shall be made in any 
condition of the lease, or if the premises shall be vacated by 
the tenant, the landlord shall have the right to recover pos-
session. Those clauses were not in the memorandum. 
2. The lease provides that if Berkow wants to sell the 
. building, Hammer should have the option to buy. That clause 
was not in the memorandum. 
3. The lease provides that in the event of fire, the 
14* *lessee does not have to pay the rent. That clause was 
· not in the memorandum. 
4. The lease requires the tenant to do interior repairing 
and to pay for utilities. That clause was not in the memo-
randum. 
· 5. The lease gives the tenant the right to sell the business 
without the landlords' consent to someone engaged in the 
~ame business. That clause was not in the memorandum (Tr., 
pp. 166, 167). . 
6. The clause in the memorandum calling for $4,000 cash 
-payment on the date of the transfer of the business was not 
-~arried out at the time the lease was signed (Tr., pp. 137; 
138). 
Hammer summed up his testimony with the remark that 
all he knew was he was to get a ten-year lease. Of course, 
counsel 'for the plaintiffs objected to this self-serving dec-
laration, but the Court overruled the objection and plaintiff£ 
excepted (Tr., p. 37). 
• Apparently, in an attempt to establish some special 
.15* circumstances entitling him to equitable relief, appellee 
put on considerable testimony aR to his activities in the 
business during the original five-yea1· term of the lease. 
Shortly after he went in, be rewired the the entire place at 
a cost of from $2,500 to $3,000~ on order of the City Electrical 
Inspector (Tr., p. 26). He added a boiler unit, changed the 
location of pipes, bought new pressin~ equipment and ma-
ehinery, and fixed up the waiting room· (Tr., p. 26). He made 
these alterations and additions shortly after movin;g: into the 
i;;tore, and therefore nt the beginning of liis rental term. 
:Moreover, he had 1ool{l~d the· place over and inspected the 
equipment before agreeing to buy, and understood exactly 
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what he was buying (Tr., p. 32.). HE} painted the building 
<each year (Tr .. , p. 52 ) .. 
Hammer testified he had built up gnodwill at the location 
,on King StTeet, that' there was no J>l'ace within thre,e blocks 
in either -dir~ction tQ which he Jlllght move. He testified ;over 
·.the objection and exception of app.ellants' counsel that he 
,could not .exist without his King Street store (Tr., p: 66) .. 
Actually., the facts elici:'ted frnm Hnmmer himself iudie.ated 
the contrary. His real, principal place of business was at the 
time of the trial and is at the prese11t time ~t 601 Mont-
16*. gomf?ry *Stre·et, Alexandria, where he acquired a large 
piece of :property in March of 1947 ('Tr.; p. 54). The 
King Str.e-e.t store now is only an outlet There Hammer 
takes in and issues cle-aning, pressing; tailoring, laundry, dye-
ing and shoes. But he does no11e of the actual work there 
,except shoe repairing. He even removed the pressing ma-
chines which Berkow had used at the King Strseet store (Tr., 
JJp. ·5'3, ,54 ) .. 
Berkow descTibed the Hammer plant on Montg-omery Street 
:as the bes.t equipped one he has ever seen, for its size (Tr., 
p. 140). Hammer told Berkow he was doing more busine~s on 
Montg'Omery Street than he ever did on King Street (Tr., p. 
142). Ail of this seems borne out l1y the fact that Hammer's 
. ·advertisements in a newspaper and in the Alexandria tele-
phone directory indicated his principal place of business was 
at 604 Montgomery Street. Ther() he has all the equipment 
for cleaning, pressing and tailoring, nnd there the work is 
:actually done. At one time he did shoe. repairing on Mont- . 
gomery Street and has faciilities there· at the present time, 
though they have been discontinued so that the shoe repair-
ing is now done on King Street (Tr .. , pp. 54, 55). Hammer 
himself admitted doing as much business at the Montgomery 
'Street store as a.t the King Street store, although it bad been 
, open only since March 10, 1947 (Tr., p. 63). 
17* *Hammer also owni::; properties at 213, 215, and 217 
King Street, Alexandria (Tr., p. 56) and at the time of 
trial had ne~rotiated for another outlet at 800 South Washing-
ion Street, Alexandria (Tr., p. 58). He was planning , on 
other outlets, but the King Street store was his main :feeder· 
(Tr., p. 58). 
The evidence showed that while properties suitable for 
dyieing· .and cleaning lmsiness were scarce on King Street, 
nevertheless -ad.equate properties were available for feeder 
and outlet purposes in the immediate vicinity of the Berkow 
store. One witness, vV. Selden Washington, testified that 
there were several properties in the nrea available at the time 
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the lease expired as a.. cleaning and pressing pick-up station .. 
He named a location at 104 Sonth Columbus Street,. just one-
door south of King Street, whe:re the whole building rented 
for $'250 a month. He mentioned another property in the-
900-block of King Street where the whole building rented for· 
$350 a month. (.Tr., p~ 123,: 124).. · 
ARGUMENT .. 
I. The lease clearly requires the TenRllt to give written 
notice not later than September 2, 1947, if he desired to re-
new for a second five-vear term.. Time was of the essence: 
of the requireme1it. And the requirement was. a *Con-
1s• dition precedent to the tenant's right to renew.. Tl1ere .. 
fore, his failure to, give timely notice lost him his right 
to renewr 
II. The written lease embodied the entire· agreement be-
tween. the parties and evidence of extrinsic facts should not 
have been admitted or considered to vary its terms. 
III.. No specia:l circnmstance"B exist in thig casfll!' entitling 
the tenant to equitablo relief from the conseqnem!es of his: 
failure to exercise the condition precedent to his right to 
renew, namely, to give timely notice. 
I. Tue lease clearly re·quires the tenant to give· written 
notice not later tha:n September 2, 1947, if he desired to re-· 
new for a second :fh,.-e-vear term. Time was of tbe essence-
of the requirement- And the requirement was a condition 
precedent to the tenant's right to renew r Therefore, his, 
f ailnre to give timely notice lost him his right to renew7 
The problem of interpretation involved is very simple. 
19$ •There is no use to complicate it.. In a nutshell, the· 
. word "within" means "not la:ter than'' when 1.1scd in 
conjunction with "prior" or "before". 
The original lease ran from November 2·, 1942, to Novem-
ber 2, 1947. It provided tl1nt the tenant should have the right 
and privilege of renewing the lease for an additional period 
of five years if "the exercise of the privifoge" of renewal 
was made known to the· landlords in writing ''wit11in sixty 
days prior to the expiration date· of this Lease.'' 
In ma:nv decisions anrl bv many authorities the word "with-
in" when followed by the words "prior to" has been con-
Maurice Berkow and Lilly Be1·kow v. H. L. Hammer. 11 
strued to mean "not later than". The appellee has produced 
heretofore not one single caE-;e holding to the contrarv. There-
fore, in the instant case the phrase which is quoted above 
means "not later than sixty days pl'ior to the expiration date 
of this Lease.'' Obvious1y., if the tenant was given the right 
to d~clare his intention to renew at any time within the period 
of s1Xty days ending on N" ovem ber 2, 194 7, then there would 
have been no use or reason for incorporating· in the lease the 
sixty-day clause actually used iu this case. Levert v. Read 
(Ala., 1876), 54 .Ala. 529; Pri,or v. P·r,yors (Ariz., 1941), 
110 P. (2d) 229; Royal Orocery Oo. v. Ol-iver (Cal., 1922), 
207 P. 61; United Slates v. Re·na (N. Mex., 1909), 106 
20* P. 383; * Application of Dowdall (N. Y., 1930), 245, N. 
Y. S. 539. 
As long- as seventy-two yea.rs ago, it was established by 
judicial decision that the word "within'' when used in con-
junction with "prior'' or "before" definitely .means ''not 
later than". Moreover, this early d~cision was nothing more 
than an affirmation of alreadv established use. For in the 
case of Le1.,ert v. Read, supra, the Supreme Court of Alabama 
pointed out that in ,v. ebster's Dictionary one of the defini-
tions of the word "within" standing alone was "not later 
than,'' and that when used in conjunction with the words 
"prior" or ''before," this particular definition is the one 
clearly intended. . 
The point was decided Aquarely in the case of Royal Grocery 
Co. v. Oliver, supra. There the parties entered into a lease 
for two years from February 1, 191.9, to January ~], 1921. 
The lease contained an option to Tenew :with the proviso 
'' that in the event the lessee herein shall fail to g·ive tl1e 
lessor herein a written notice * ,,.. * within ninety days prior 
to the expiration of this lease,'' the option should become 
null and void. The tenant g·ave notice on November 13, 1920, 
which was seventy-nine days before the lease expired. 
In its opinion the Court made the following pertinent an<l 
sensible analysis of the principles involved, beginning 
21 * at epage 62: "viewing the option in the light of other 
options such as are customarily used in leases, we can 
arrive at no other conclusion than tliat it was the intention 
of the parties here that the· lesi--ee should give the lessor at 
· least ninety days' notice of its intention to continue the ten-
ancy. To hold otherwise would. in our opinion, be giving the 
option an unreasonable and unjust interpretation. 
'' The usual purpose of requiring- the lee see in any case to 
O'ive notice of an exercise of an option to renew th~ lease is 
that the lessor may not be compelled to wait until the last 
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day of the term of the lease before. he may know whether or 
not the lessee desires to continue to occupy the premises for 
a further term, and thereby take the risk of having his prem-
ises remain idle for an indefinite period, in the eYent that 
said option to renew the lease is not exercised. If appellant's 
contention be sustained, it would mean that appellant was not 
permit.ted to notify the landlord at any time during the year 
and nine months it occupied the premises that it desired to 
and would continue its tenancy after the original term fixed in 
the lease, but that it was required to wait until ninety days 
before the expiration of the lease h<?fore it could serve such 
notice. Such a limitation would obviously be to the dis-
22* advantage of both $parties to the lease, and there ap-
pears to be no reason in. law or fact why such a provi-
sion should have been made.'' 
In United State8 Y. Sena, supra, a state statute was in-
volved which provided that the ''party appealing shall pre-
pare and present the intended bill of exceptions ·to the trial 
judge at any time within twenty days before the fi.1·At day of 
the term of the Supreme Court in which the said cause shall 
be docketed.'' The Court held, at page 385, that the words 
'' at any time within twenty <lnys before'' are to be construed 
as meaning "at any time not less than twenty days before." 
The same question wa~ passed on in Pryor v. Pryors, si.tpra. 
There section 62-215 of the .Arizona Code was involved,. which 
provided '' in case of l~vy * * "" any * * •» laborer who has a 
daim against tl1e defendant for labor done, may give notice 
of his claim, sworn to * * * to the officer executing· the writ, 
at any time within three days hefore the sale of the property 
levied on." · The sale of the property in this case was set 
by the sheriff for October 25, 1939, and six days prior thereto, 
on October 19th, certain parties filed th~ir claims. 
The Court said, at pag·e 233, "appellant contends that this 
was not within time becam;e it was not within three davs of 
the saie * $ * the action of the Court was correct, for 
23:t:· under the «<authorities the· word 'within' when used in 
connection with the ,vord 'before' should be construed to 
mean 'not later than' or 'at nny time not less than.' " 
The New York Com~ts have defined the phrase in applica-
tion of Dowdall, supra.. In that case the pertinent New York 
statute provided that election officials could be removed for 
cause "within one week before a general or special elect.ion." 
In its opinion the Court r{)ferred to authorities previously 
decided, affirmed their rensoning and stated at page 541: 
'' If these cases set forth the true rule, and I am inclined 
to that view, then the words 'within one WP.ek before a general 
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<0r special elec.tion·' must mean 'at least one week before a 
general or special election' or '.at any time in not loss than 
()ne w.eek before a general or special election.' This con".' 
:struction of the statute is reasonable and makes its opera-
.tion practicable.'' 
In this connection, it is intere"S;ting to note the phraseology 
in our leading textual .authority.. Ameriean .. T urisprudence., 
in volume 32, .at page 815, uses the following language: 
''Frequently it is .a condition .to the r.enewE'J that notice 
be given by the tenant of his intention to renew .• withi11, a cer-
tain ti-rn.e · be.fore the .,expiration of t1be term .. " (Italics sup-
plied.) 
The aboV'e lang11age st.ating the general rule is highly simi-
lar to that contained in the Berkow-Hammer lease . .And 
:24.;s it *dearly and ·indisputably· means that notice must be 
given not later than a certain time before the expira-
tion o~ the term. In 32 American .J nrisprudence, at pages 
822 and 990, the same use is made of the word ''within''. 
Therefore, in the instant case, the lease required the tenant 
Hammer to give written notice to the landlords not later than 
6ixty days· before November 2, 1947, the expiration date of 
the lease. That requirement meant not later than Septem-
ber 2, 1947. Actually, notice was not given to the Berkows 
until October 27, 1947, five days before the expiration date, 
ior fifty-five days too late. 
It is inconsequential that the tenant claims he mailed no-
tice to the landlords on October 15, 1947. He was then forty-
three days too late. Moreover, under the authorities, the 
mailing of notice is not sufficient. The notice must be actu-
ally received. Bl11,1menthal v. Atkinson (Ark., 1910), 124 S. 
W. 510; Alger v. Crnnrminity Anwsements Corp. (Ill., 1943), 
50 N. E. (2d) 594; Emery v. Ilill (N. H., 1893)., 39 A. 266. 
. In Blu1rwnthal v. Atkinson, supra: the lessee entered 
25* into •a five-year lease of a,store building on Main Street 
in Pine Bluff, Arkan1:1as, for five years ending Septem-
ber 1, 1908, and with a proviso that the l<-1ssee might renew 
the lease for five more years upon t11e same terms and con-
ditions on sixtv days' notice of his desire so to do. The land-
lord brought a suit to recover the property, and as an equi-
table defense the tenant set up the fact that on June 26, 1908, 
sixty-four davs before the end of the term, he wrote a letter 
to the landlor~d, stamped it, and deposited it in the mails, hav-
ing stated therein that he wisl1ed to exercise the option to re-
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new. Thereafter, the tenant spoke to the landlord on tlie 
street concerning certain improvements. to be made by the 
tenant on the building after October, 1908,. and the. tenant 
paid the rent and stayed in possession after September 1,, 
1908, under the intention of remaining there for five years .. 
The landlord refused to accept the rent for September., stat-· 
ing that the lessee bad failed to give proper notice of his de,.-. 
cis.ion to renew. The Court held tllat the notice of election. 
to renew must have been rereived by the landlord and not 
just mailed by the tenant. . 
In A.lgeT_Y .. Com·m,11.nity Amusements Corp,., supra,. a theater· 
lease expired on October 9,.1941, although the tenant had the· 
privilege of extending it for fiv.e additional years upon. 
26* giving ~'notice in writing not less than ninety days prior· 
to the termination date.. Lessee produced evidence that 
on July 1, 1941,. at 5 :30 p~ m., he mailed notice of his decision. 
to renew to the landlord from the LaSalle Street post office .. 
A copy of the letter was produced. at the- trial. 
The Court held that while mailing of a notice properly 
stamped and addressed would, in the absence of evidence to, 
the contrary, raise a presumption that it was: received, the· 
presumption may be overcome by positive e,vidence that it 
was not received. Ju Berkow v. Hammer. the evidence is not 
disputed tha:t the registered letter of October 15th was never 
delivered to the landlords.. This shows upon the face of the 
returned letter itself. 
I{ is assumed that appellee recognize·s that the requirement 
of notice is a condition precedent to the- right to renew and 
that time is of the essence. By hfa failur~ to. observe the 
requirement in this case, the tenant has lost·his right to the· 
property. Whether the appellee recognizes this or not, the-
authorities support these propositions and many of' 
27* them will be ~discussed hr detail in Part III of this Ar-: 
gument.. Sha.t_f ortl' v. Gull Refin .. ing Co. (W. D. La.,. 
1946), 65 F. Sup. 728;. Aille.r;pie v .. Bobo, C. C. A. V. 271 F .. 
641; Th-ieba·ud v. The Ffrst Natfonal. Bank Qf Vevay (1873),, 
42 Ind. 212; Dano1,,a-n .ltfotur Ca.r Co. v. Ni1~s (l\fass., 1923},. 
140 N. E. 304; Fiddit1r & Columoiec Trust Company v. Levin 
.(1927), 221 N. Y. S. 2fi9. 
Let it suffice at this point io quote from two of the above 
decisions. ·In Shat[ ord v. G11lf Re.fin,in,g· Co., sitpra: the- Court 
stated at page 731 :-
"It is well settled by the decisions of those courts that such 
an instrument confers on the so-ca1led lessee a privilege for-
the specified time, with the option to secure the exte:p.sion of 
I/ 
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the privilege for an. additional period upon complying with 
the prescribed condition, and that time is of the essence of 
s~ch a provision * • *. The equitable rule as to relieving . 
against forfeitures has no application to the case of a failure 
of a holder of an option to do, within the time fixed, what is 
required to acquire the thing which is the subject of the op-
tion. Equity does not undertake to dispense with what is 
made a condition precedent to the acquisition of a right.'' 
In Donovan 1.l!otor Ca.r Co. v. Niles, the lease ran for five 
years from August 1, 1917, and gave tbe lessee the option of 
renewal for an additional five years provided written notice 
of intention to renew was given at least three months prior 
to August 1, 1922. No notice was given until May 19, 1922, 
and upon the landlord's refusal to renew, the tenant sought 
relief in equity. The C,ourt disposed of the tenant's 
28* contention at *page 304 in this language: 
"The remaining contention is 'that, time not being of the. 
essence of the contract, the written notice was sufficient. The 
short answer is that whether the question arises at law or in 
equity, it is settled that time is of the essence of an option.'' 
II. The WTitten lease embodied the entire agreement be-
tween the parties and Evidence of Extrinsic Fae.ts should 
not have been admitted or considered to vary its terms. 
The general rule is that parole evidence is not admis8ible 
to vary or contradict the terms of a lease, exc.ept as it is 
shown °that because of fraud, accident or mistake the writing 
fail..-; to express the actual agreement of the parties. "When a 
lease is reduced to writing, the lnw presumes that the writing 
contains the whole agreement. To permit terms to be en-
graved upon the written agreement by extrinsic evidence 
w·ould l1e attended with all the danger, laxity and inconveni-
ence which the general rule is calculated to exclude. For an 
agreement might by such additional terms be as factually 
altered as if the very terms of the agreement had·been changed 
by parole evidence. Powell v. J oh1z E. Hughes Orphan.ape 
( 1927), 148 Va. 331. 
Extrinsic circumsta11ces are not considered in the 
29* *construction and interpretation of a written lease whic.11 
is complete in itself b<3yond what may be necP-ssary to 
identity the terms and to disclose the circumstanees suu-
rounding the transaction at the time when the instrument was 
executed. Bradlfiy v. U.S. (1878), 25 Law Ed. 105. 
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As a general rule, all preceding negotiations relating to a 
lease are merged into a written lease and in the absence of 
. fraud or mistake the writing is the controlling evic1enC'e of 
the terms and conditions upon which the property wa~ de-
mised. If provisions are ambiguous, preliminary neg;otia-
tions may be considered for determining the intention of tl1e 
parties, but not to yary or contrarlict the plain terms of the 
lease. And the parties cannot testify to tl1ei.r understanding 
and intention to aid in the construction. 32 Am .. Jur. 137. 
. General rules relating to the construction of written instru-
meiits, of course, apply to the construction of provisions in 
leases for renewals and extensions. The primary purpose i8 
· to ascertain the intention and real agreement of the parties 
26 A. L. R. 1419. 
Moreover, the landlords in the case at bar are entitled to 
the benefit of any doubt ari::;ing· from ambiguity. For the. 
lease was prepared by the tenant's attorney and there-
30* fore must *be construed ag·ainst the tenant. In the 
lower court the tenant a rg'Ued that the lease should be 
construed against the landlords. However, that general rule 
so often seen presumes that the landlords prepa1·cd the lease 
and is based upon the principal as to contracts generally that 
an ambiguity is resolved against the party who uses the lan-
guage. 
In other words, in most cases the landlord prepares the 
]ease. ·where the lessee pre.pares the lease, obviously if th~re 
is any ambig·uity therein, it must be construed again8t him. 
This is illustrated by the fact that most oil and gas leases are 
prepared by the lessees and accordingly are construed against 
the lessees in cases .of ambig·ui.t~1 • 32 Am. ,Jur. 133, Collison 
v. Curtner (Ark., 1919), 8 A. L. R. 760. 
In that case the Court stated sjmply at pages 763.~ and 764: _ 
"The appellant, having prepared the instrument, is respon-
sible for the language employed, and~ as he relies upon the 
instrument for his protection, he is not in a position to. in-
sii;;t upon a different interpretation of the words than that 
of their plain and. ordinary meaning.'' 
Moreover, it is t1.Je rule that the exhiting law at the time 
a contract is made, becames a part of it and must be read into 
the contract. Accordingly, provisions in a lease evidently 
prepared by an expert may be presumed to have been drawn 
with knowledge of judicial decisions. Sutclif!e Y. Paw-
31 * tucket .A .. m,use1nent Co. (R. I., 1931), 77 A. L. R. 833. 
In the instant case, the lease was prepared on the 
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tenant's behalf by :a leg.al expert of twenty-five y€ars' stand-
mg at the Bar. It may be presumed that he drew the lease 
with knowledge of the many judicial decisions, interpreting 
the lang'llage Ire used to mean that notice should have been 
given -uot later than September 2, 1947. 
In the case of Shat.for.d v. G-u,lf Refining Co., supra, the 
Court pointed to one controlling rule, namely, that if all the 
terms of a written instrument can be construed, they should 
·be construed. In that case, by adopting one party's suggested 
interpretation, the· elimination or alteration of important 
·clauses would have been necessary. By adopting the other 
party's interpretation, all the provisions could have been and 
were given effect. In the instant case, the landlords desired 
the Court to interpret all the provisions of the lease in ques-
tion. 
Again in the absence of ambiguity in the provisions of a 
lease, Courts will enforce the instrument in accordance with 
its plain language regardless of the construction put upon it 
by the parties. Yomi.() v. Illinois Athletic Club (Ill., 1923), 
30 A. L. R. 985. · 
In the case just cited, the Court at page 991 uses this 
32* *lang1iage: 
·" Appellant urges that as appellee did for a number of 
years pay her income tax as a part of the rental, it is now 
estopped to deny liability ,,.. * * The rule is, however, that, 
in the absence of any ambig'Uity in the provisions of the lease, 
courts when called upon to do so, will endorse the instrument 
in accordance with its plain language, re_qa.rdless of the con-
struction pu.t upon it by the parties.'' · 
· In the instant case, Hammer of course testified that in his 
opinion the lease contained no requirement of notice. This 
ridiculous, self-serving declaration is squarely met by the fact 
that the lease did require notice, by the fact that his own 
attorney put that requirement into the lease, and by the law 
that that language will be enforced in accordance with its 
plain terms regardless of the alleged or real interpretation 
sought to b~ put upon it by tbe appellee. 
III. No special circumstances exist in this case entitling 
the tenant to equitable relief from the consequences of his 
failure to exercise the condition precedent to his ri!sht to re-
new, namely, to give timely notice. As a matter of fact, the 
chief special cir cu ms ta nee existing in this case is the loss 
to the landlord of· perhaps $250 a month resulting from the 
tenant's unlawful continuance in the property. 
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33• :11n the instant case, the tenant failed to give written 
n;otice, within the time required by the lease, of his 
election to renew the lease :for a second five-year term .. 
Time was of the essence, and his failure constituted a fail-
nre to ·exercise a condition precedent to his right to· renew_ 
Having lost this right through his own inattention OT negli-
genc·e, he now asks the Court of Equity for relief.. . 
He is not entitled to such relief because even equity can not 
create foi· him an estate which his own inaction has lost for 
him. Moreover, no special circumstances exist in this case 
which would warrant a Chancery Court's helping him, even 
if it could. 
The general rule may be stated as follows = 
Equity will relieve agmnst the consequences of a failure 
to give a notice which is a condition precedent to the renewal 
of a lease,. only when such failure results from accidentr 
fraud, surprise or mistake-. In general,. courts of equity have· 
granted relief in cases of special hardship or of failure to 
give notice within the required time because. of some unavoid-
able accidents or circumstances, where the delay has not been 
willful or the result of gToss negligence, the landlord has nQt 
been prejudiced thereby and justice will be· promoted 
341s by granting •»renewal of the lease rather than by giving 
effect to the consequences off ailure to give .notice with.in 
the time stipulated. 
The above is a broad statement of" the general rule and 
that rule or narrower statements thereof are supported by 
nume~ous decisians in many jurisdictions : 
Gillesp-ie v. Bobo, su.pra; . 
Reyaeti v. Barnsdall Refining C(J. (Ark., 1936), 94 S. W. 
(2d) 709; 
Shaw v. Bray ( Ga., 1918), 94 S. E. 1008; 
Alger v. Conimunity .Aniusements Carp., supra; 
Tliiebaucl v. The Ffrst National Bank of Vevay, supra; 
Pieck v. Carrmi (Ky., 1937), 111 S. W. (2d) 440; 
Jackson Brewing Cmnpany v. Wagner (La., 1906), 42 S. 
356· . 
' Bickford v. Dillon (Mass.,. 1948), 71 N. E. (2d) 611; 
Dono'I.Jan ll!Jotor Car Ca. v. Ni1es, supra; 
Bmery v. Hi?l, su111·a; 
Doepfner v. Bowers (1907), 106 N. Y. S. 932; 
Fidelity & Co1,,,unb-ia Trust Conipany v. Levin, S'Upra; 
1vlerch.am,ts Oil Co. v. lltecklenbur,q County (N. C., 1937), 
194 S. E. 115 ; 
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.Aniett v. Lewis (Ohio, HJ42), 45 N. :m. (2d) 313; 
I. X. L. Ji'urnitu.re d; Carpet lrudallment House v. Berets 
(Utah, 1907), 91 P. 279. 
Any broader statements of the general rule enunciated 
above would have to be based on minority decisions from a 
single state. Foivntain v. $tein (Conn., 1922), 118 A. 47, 27 
A. L. R.. 976. 
The general rule, the reasons fo.r it and the scope thereof, 
are developed crisply, convincingly and comprehensively in 
Doevfner v. Bowers, siwra. There the lessee entered into 
possession of tlie demised premises on ~Tune 1, 1897, for a 
ten-year term. The lessee had an option to renew, provided 
lie exercised it in writh1g on or before six months prior 
35* to the *expiration· of the first term. He gave notice on 
November 19, 1906, nineteen days too late. He sought 
to excuse his failure by saying in July, 1906, he went to Eu-
rope intending- to return by October 1st, but that be was de-
tained by illness and by inability to secure a return passage. 
He gave notice the day after his arrival in this country and 
pointed out at the trial that he had gone into possession one 
month after his lease had authorized him to do so. 
In an .excellently reasoned and written opinion, the Judge · 
stated at page 932: 
'' Hard cases must not be allowed to make bad equity ~ny 
more than bad law. * * * Hard ca_ses are the quicksands of 
the law. * * ~ There is in all such instances, g·reat danger of 
the Court's drifting away from his main grounds upon which 
a rule of equity is builded and geiting out upon the wide 
sea of adventure without chart or compass. * ~ * Courts of 
equity act on fixed principles, and in this respect their au-
thority is no more to be arbitrarily exercised than is the au-
thority of courts of law." 
Then, at page 934, afte1; pointing out that equity must be 
distinguished from sympathy, the · Court continued: · 
"The case at bar is not one of a condition subsequent, where 
a penalty or forfeiture is imposed in terrorem, and the prin-
cipal aim of the contracting parties is to secure a perform-
ance of the condition. In such a case equity, regarding in-
tention rather than form, can and will relieve where the pen: 
alty or forfeiture was incurred through accident, surprise, 
or mistake • ,i, ,:., the provision for notice constituted a 
36* -11conclition precedent, upon the performance of which 
the plaintiff's right to a renewal was dependent. ~ * * 
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There is a wide distinction between a condition precedent 
where no title has vested, and no11e is to vest until the con-
dition is performed, and a condition subsequent, operating 
by way of a def easance. In the former case, equity can give 
no relief. The failure to perform is an inevitable bar. No 
right can ever vest.'' · 
The New York rule was affirmed in the case of Fidelily ct 
Colmnbia Trust Conipam,y v. Levin, supra, where the Court 
commented at page 287 upon the doctrine found in Connecti-
cut in F1ountain v. Stein and followed loosely in the dictum of 
one New Jersey case : 
"The authorities of sister states are not united upon the 
power, or lack of power, of equity or vesting in certain in-
dividuals rights which never existed. At times, perhaps, the 
distinction is overlooked and· more often sympathy is mis-
taken for equity. The distinction, however, is sufficiently 
g·rounded in this state, and in common sense and logic." 
In our sister state of North Carolina, tlie Supreme Court 
had occasion not many yea rs ago to pass upon the identical 
question here involved in the case of Merchants O.il Co. v. 
Mecklenburg County. In that case the tena.nt brought a suit 
seeking to enjoin the landlord in equity as Hammer sought 
to do in the Court below. The Qourt denied relief, stating 
in it:, opinion at pages 115 and 116: 
"The plaintiff fa.iled and neglected to give notice to 
37*' the defendant that it desired to exercise *its option to 
renew its lease for an additional period of three years, 
as stipulated in its· contract. This was a condition precedent, 
and the plaintiff thereby lost its rig·ht to extend the lease.'' 
Comme~ting upon the fact that notice should have been 
~iven on or before November 3otb, and was not given until 
on or about December 24th, the Court concluded: 
"Upon the facts found and the conclusion of law arrived 
at thereon, the Court was of the opinion that the plaintiff. 
has an adequate remedy at law and is not entitled to a con-
tinuance of the restraining order until the hearing of the 
case on its merits. In this we must concur.'' 
'l'he highest tribunal in the Commonwealth of l\fassachu-
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setts has on two occasions had our present problem under 
.advisement. . 
Donovan v. Nile~ supra, already has been quoted. Bick-
ford v. Dillon, su,pra, decided this very year, affirmed the· 
.earlier doctrine. In Bickford v .. D-illon, the plaintiff-tenant 
sought specific performance of a covenant to renew the lease, 
claiming that in equity time ordinarily is not of the essence 
and -that there was substantial compliance with the terms of 
the renewal clause by action on his part shortly after the 
time before the -expiration of the option had passed. The 
Court said at page 12: "But the short answer to this is that 
whether the question arises at law or in equity, time is of th~ 
essence of an option.'' 
38* *In the case of I. X. L. Furnitu,re & Carpet Install-
m·ent House v. Berets, s·upra, there were circumstances 
-existing which have a ring familiar to those of us who are 
acquainted with the case at bar. There the lessor leased the 
premises for a term of two years from December 1, 1904, 
with the proviso that the lessor would renew the lease for a 
further term of three yea rs if the tenant should elect to take 
the additional term. On December 3, 1906, two d~ys after 
the expiration of the first term, the tenant did make a formal 
request for renewl]J and filed an action in equity for specific 
performance, alleging that during the summer of 1905 it had 
made improvements on the property and in November, 1906, 
it put in new electric wiring. It further alleged that duri.pg 
November, 1906·, the lessor's president and general manager 
· knew that the lessee intended to renew the lease, but re-
frained from calling the proviso to its attention with the in-
. tention and purpose of permitting it to overlook the fact. 
Of course, in the present case, there is no claim that Berkow 
knew Hammer wanted to renew or ref rained from calling 
the condition precedent to his right to renew to bis atten-
tion. 
In the U tab case, the Court held that the lang11age of the 
lease meant what it said, that the tenant had to give 
39* notice of *his election to renew before the original lease 
expired, that be was two days late and that equity would 
afford no relief. The opinion sets forth the reasoning of the 
Court at page 283 : . 
"Appellant attempted to avoid consequences of a late re-
quest by setting up some alleged equity. • * * Courts have no 
right to disregard any provision of a contract, or to avoid 
rights that are lost. thereunder through the act of the party 
• 
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asking· 1mlief,. unless it is made to appear that it would be un-
conscionable or clearly inequitable to do or not to do so* • •. '" 
~, ~.,inally, it is claimed that the contract should be con--
strued and applied most strongly against respondents under-
. the eqnity rule, which seeks to prevent forfeitures, and that 
the acts of appellant in seeking a renewal should be favor-
ablv considered. in whatever behalf for the same reason. But 
the· rule contended for has no application to the facts in this; 
case. No forfeiture is involvedr Appella:nt at most lost 
nothing but an opportunity by not performing a condition 
required of it, which was necessary to the enjoyment of a: 
right to an .a:clditional term and -which was to be paid for-
when obtained. "' 
.Another le·ading authority 011 -the subject at hand is the 
decision in Thiebaitd v. The First National, B(l/Yl,k oif" Vevay-,. 
supra. ·There the Court commented at page 217: · 
'' The pTinciple of the instrument in question rs not in it-
self a lease fo.r a second term of five years, nor is the whole 
instrument a lease for ten years with the · privileg~e to the 
tenant to qnit at the end of the :first term of five years. It 
is a lease for five years, containing a covenant on the part 
of the lessor that the lessee may have the privilege: of renting 
the premises for another term,, etc .. '" 
40* 0 and continued at pa:ge 222 ~ 
'' The f ailnre of the lessee to elect to renew the lease for 
a second term and to give notice to the landlord at the proper-
time is not a failure which can be relieved against in a Court 
of Equity, except as it seems when the failure has resulted 
from unavoidable accident, fraud, surprise, or ignorance not 
wilful, amd upon compensation being made. :;; e • 
'' Ignorance is considered wilful where a person- neglects 
the means of information which ordinary prudence would 
suggest; and it is clear that ignorance of a man's. own rights, 
conferred by an instrument actually in his possesion or power, .. 
where the other party is consequently innocent of conceal-
ment or of any conduct contributing to keep him ignorant 
of its contents, can not excuse the performance of any con-
ditions imposed· on· the person claiming under the instru-
ment. 
"There is notlling in the case to show s1:1ich circumstances 
of excuse on the part of the lessee· in this case as would justify 
interposition of a Court of Chancery.'' 
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In Heyden v. Barnsdall Refining Co., supra, the language 
contained in the lease was striking·ly similar to that in the 
instant case. The exact language in the Heyden lease is as 
follows: 
'' Lessee shall also have the right and privilege of renew-
ing this agreement upon the same terms and conditions as 
herein set out for an additional five year period, at a rental 
of One Hundred Twenty-frve Dollars ($125.00) per month, 
said renewal to be exercised by thirty (30) days notice in 
writing at the expiration of the primary term there~f." 
In that case the Court held that the notice required 
41 * was •a condition precedent and that since it was not 
given, even a holding over for a few months after the 
expiration of the original term did not constitute a renewal 
of the lease. 
The principal case relied on by the appellee in the Court 
below and which will be relied upon by him in this Court is 
F'o-untain v. Stein, supra. There the term of the lease was for 
five years from May 1, 1911, with a privilege of four renewals, 
each for a five-year period. The leases provided that if the 
lessee desired to extend the lease for another period after 
the first five years, then it should give written notice of such 
desire to the lessor at least thirty days before the beginning 
of any such period. On April 4, 1921, or only three days 
too late, the tenant did serve written notice on the landlord~ 
In that case, the Connecticut Supreme Court of Errors and 
Appeals intimated that the general rule as to the granting 
of equitable relief might be extended to cover cases of· mere 
neglect in fulfilling· a condition precedent of a lease when the 
delay has been slight, the loss to the lessor small, and 
42* when *not to g-rant relief would res:ult in such hardship 
to the tenant as to make it unconscionable to enforce 
literally the condi~ion precedent in the lease. Actually, in 
the Fountain case, the Court did not hold that relief should 
be g'l'anted, but heid that the case should be sent back to the 
trial court for the taking of additional testimony bearing upon 
the equity of the tenant's claim. · 
.Actually, the broad doctrine enunciated in Fountain v. 
Stein, s11,pra, is due largely to the courts' misapplication of 
the general rule adopted in cases involving long-term leases. 
For instance, in 99-year leases, with options to renew for-
ever, the Courts are reluctant to refuse equitable relief where 
the lessee's failure is slight and is based on neglect. But 
this rule lias not been extended to ordinarv short-term leases. 
Belden v. Ca1np (1898), 95 Va. 527, 27 .A.: L. R. 991. 
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In the instant case, tenant apparently relies upon certain 
bits of evidence in an attempt to prove that "special circum-
stances'' entitle him to equitable relief, but even nuder the 
minority of doctrine of Pountain v. Stein, supra, he would not 
be entitled to such relief. 
Hammer testified he put expensive repairs upon :the prop-
erty. In some cases where buildings have been con-
43* structed or structural t•repairs have been made just be-· 
fore a lease expired, the Courts have held that these 
actions were evidence of an intention to stay on in the prop-
erty. B:ut Hammer made the great majority of his. repairs 
shortly after entering into the property and riot shortly be-
-rore the expiration of his five-year term. The electrical re-
pairs were required by the Electrical Inspector of Alexandria, 
although Hammer had inspected the premises prior to sign-
ing· the lease and had accepted them as they were. 
Inded, Hammer's big investment near the end of his term 
,~onRisted not in any expenditures on the King Street prop-
erty but in a tremendous outlet for a new place of business 
on Montgomery Street. If anything·, this expenditure indi-
cated his desire and intention to he independent of the King 
Street store when his lease expired on November 2, 1947. 
Further indications to the same effect were his acquisition of 
three pieces of property on the 200 block of King· Street and 
lJ is leasing another piece of property on the 800 bl9ck of 
South 'N ashing-ton Street. He admitted he was doing as 
much business on Monutgomery Street after eight months 
as he was doing on King Street after five years (Tr., p. 63). 
Hammer's self-serving declaration (the admission of which 
was ··excepted to) that he could not g·et .along· without 
44* the King *Street store was contradicted by the evi-
dence of "\V. Selden Washington. Mr. "\Vashington tes-
tified that at least three suitable places were available as a 
cleaning and pressing outlet during· the latter part of 1947 
within a block, one and one-half blocks, ~nd two blocks, re-
:,;pectively, of the existing store, and at little or no extra cost. 
The entire Reynolds Buildinp: at 104 South Columbus Street, 
just one building south of King Street, rented for $250 a 
month. The Chancerv & Clarke real estate office was in a 
comparable location on the 800 block of King Street and· a 
shoe repair business had formerly been there. A.n entire 
building was for rent on the 100 block of King Street for 
$350 per month (120-129). :Moreover, Mr. Washington's tes-
timony was not contradicted, for while the tenant produced 
a witness to say that no properties were available, that wit-
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' 
ness did not know of the p1·operties mentioned by ·washing-
ton, and was under the erroneous Impression that Hammer 
needed to install a boiler in his store ('Tr .. , pp. 76-7:7). 
Obvious1y, Hammer continued to build up the good w"ill es-
tablished by the Berkows, he painted the premises annually 
'because tbat attracted peo-ple to his store, and admittedly he 
will find it inconvenient to move to a new location, . wbetber 
it be one block or two blocks away. But there are no 
. .:J:5• •"uncons~io)lable" "special circumstances" existing in 
this case which .entitle him to relief from his own neg-
ligent failure to give the written notice so clearly required 
I11 the lease pr€pared by his own attorney. 
As a matter of fact, the landlords are losing $100 tp $2.50 
:a month because of the tenant's refusal to move from the 
·premises (Tr., pp. 81, 121, 122). ·This is much more nearly 
:an ~mconscio~!:lble har~ship than anything that co~ld happen 
to the tenant 1f the rehef he seeks were refus·ed hrm. 
CONCLUSION .. 
The judgment entered by the Trial Court should be re-, 
versed and the case should be remanded with direction to 
the Court to enter final judgm~nt for the Rppella11ts giving 
them possession of their property at 709-711 King Street, and 
-ordering a jury trial to assess the damages incurred by them 
since November 2, 1947, ·as a result of appellee's wrongful 
-continuance in the property. 
Respectfully submitted, 
ARMISTEA]) L. BOOTHE, 
Attorney for Appellants, 
505 King Street, 
Alexandria., Virgini~ 
Alexandria, Virginia, Aug11st 19, 1948 .. 
46* i<Counsel for the petitioners desires t'o state orally 
the reasons for reviewing the- decree complained of; and 
petitioners -adopt this petition for appeal as their opening 
bri~ ' 
A copy of this petition for appeal has been.mailed this 20th 
day of .August, 1948, to Samuel B. Brown, Esquire, Colorado 
Building, Washington, D. 0., opposing counsel in this case 
in the Trial Court. . 
This petition is to be filed in the Office of the Clerk of the 
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Supreme· Court of Appeals at Richmond,. Virginia, withim 
five days hereafter. 
Dated at .Alexandria1 Vi:11ginia; this; ·2oth day ()[ .August,, 
1948 .. 
ARMISTEAD L. BOOTHN, 
Atto,rney foir PetitfoneTs, 
505 King- Street, 
Alexandria, Virginia_ 
47fi ~CERTIFICATE OF QUALIFIED ATTORNEY. 
The: undersig·ned attorney r who is· dwy qualified to· practice· 
in t1ie SupI!eme Court of' Appeals of Virginia, and whose ad--
dress is. hereinafter given, hereby certifies that in his opiniorr 
the decrees of the Corporation Court of Alexandria, Vir-
ginia, complained of in the-foregoing petition ought to be re-
viewed .. 
(Name-) AR!IISTEAD L. BOOTHE, 
(Address) 505 King Stre-et, 
.Alexandria,. Virginia. 
Received August 21, 1948" .. 
1'I. B.. WATT'S",. Clerk .. 
Oct .. 6, 1948 .. .Appea:l awarded by the Court. Bond $500. 
M .. B .. W .. 
RECORD 
In the Corporation Court for the City of Alexandria,. 
Virginia:. 
Maurice Berko\\r and Lilly Berkow, his. wife, Complainants·~ 
11 .. 
Henry L; Hammer, Defendant. 
PRAECIPE .A.ND MEMORANDUM. 
Filed 11/10147 .. 
To Honorable Elliott F. Hoffman, Clerk of the above named 
Court. 
In the above entitled ca:use1 please iss1:1e summons against 
Maurice Berkow and I~illy Berkow v. H.- L. Hammer. 27" 
the above named defendant, returnable to your Court at ·its 
courtroom at ten o'clock A. M. on Friday, November 14-., 
1947, requiring the defendant to answer the complaint of .the 
plaintiffs that the defendant is in possession of and unlaw-
fully withholds from the plaintiffs the premises known as 
709-711 King Street, Alexandria, Virginia, including a reason-
able space in the basement of said premises; that defendant 
leased the said premises for five years under lease dated No-
. vernber 2, 1942, which expired at midnight on November 1, 
1947; that the unlawful detainer herein involved has existed 
for less than thr~e years; that the plaintiffs will seek to re-
cover their costs in this proceeding and rent at the rate of 
$450.00 per month from November 2, 1947, to the day that. 
possession of said premises is delivered to the plaintiffs. 
(s) ARMISTEAD L. BOOTHE, 
Attorney-for Plaintiffs, 
page ii } FORM NO. 101 
108 North St. Asaph Street, 
Alexandria, Virginia. 
THE COMMONWEALTH OF VIRGINIA: 
To the Sergeant of the City of Alexandria, GREETING: 
vVE COMAND YOU, That you summon Henry L. Hammer, 
709-711 King Street, Alexandria, Virginia, to appear before 
our Corporation Court for the City of Alexandria at the 
court-house thereof; on the .... day of the next ........... . 
term of said Court, (being the 14 day of November, 1947), 
to answer the complaint of Maurice Berkow. and Lilly Berk ow, 
his wife, that the said defendant is in possession and unlaw-
fully withhold from the said plaintiff certain premises, to-wit 
709-711 King Street, Alexandria, Virginia. And have then 
there writ. · 
·witness, Elliott F. Hoffman, Clerk of our said Court, at 
the court-house, the 8th day of November, 1947, in the 172nd 
year of the. Commonwealth. 
(S) ELLIOTT F. HOF,FMAN, Clerk. 
SERGEANT'S RETURN. 
EXECUTED on the lOtl1 day of November, 1947, by serving 
a true copy of the within Unlawful Detainer Summons, in 
28 Supreme Court of Appeals o.f Vil'ginin 
writing, on Henry L. Hammer, in person, in Alexandria, Vir-
ginia. 
Given under my hand this 10th day of November, 1947. 
ROBERT H. COX, City Sergeant. 
By (S) FRANK MORIARTY, . 
Deputy Sergeant. 
page iii ~ PLEA OF NOT GUILTY. 
The said defendant, by his attorney, comes and says that 
he is not guilty of unlawful entry or detainer in this action 
laid to his charge, or any part thereof, in manner and form 
as the plaintiff hath complained. And of this the said de-
fendant puts himself· upon the country. 
page iv ~ Virginia: 
HARRY L. HAl\OIER, 
By Counsel. 
SAMUEL B. BROWN, 
Attorney for Defendant, 
201 · S. Washington Street, 
Alexandria, Virginia. 
In the Corporation Court of the City of Alexandria. 
Henry L. Hammer, Complainant, 
1). 
Maurice Berkow and Lilly Berkow, his wife, Defendants. 
BILL FOR SPECIFIC PERFORMANCE AND FOR 
INJUNCTION. 
Filed 11/20/47. 
Your Complainant, Henry L. Hammer, respectfully repre-
sents: 
1. That on and prior to November 2, 1942, the defendants, 
Maurice Berkow and Lilly Berkow, being the owners in fee 
simple of the following described real property with improve-
ments, situate, lying and being in the City of Alexandria, 
State of Virginia, to-wit: All of the first floor of the premises 
known as 709-711 King Street, Alexandria, Virginia, together 
with a reasonable space in the basement of the within de-
scribed premises; and being so seized, on that day, entered 
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into a .written lease with your orator by the terms of which 
the said def endauts covenanted and .agreed for themselves, 
their heirs, executors and assigns, for and in consideration of 
the sum of Thirteen Thousand Five Hundl·ed Dollars ($13,-
,500.00) to be paid in monthly installments of Two Hundred 
'Twenty-five Dollars ($225.00)., to lease the aforesaid premises 
for a term of five ( 5) years from November .2, 1~42, and fur-
ther covenanted to renew said lease upon your orator's n·oti .. 
fying said defendants in writing of his intention to renew 
the said lease; in consideration whereof your orator cove- · 
nanted and agreed to pay the sum of Two Hundred Fifty Dol .. 
lars ($250.00) per month for an additional five (5) years 
as provided for in said lease, ready to be produced 
page v } in Court, a copy of which is hereto attached and 
filed, marked Exhibit "A" and made a part of this 
Bill as will more fully hereinafter appear. 
2. Your orator further represents that he is now and has 
always been willing and ready to comply with the terms of 
·said lease and the option therein contained, and did, in fact, 
pursuant to the terms of said lease and of the option therein 
•contained, on October 15, 1947, notify the said defendants of 
]1is intention to renew the said lease in accordance with the 
terms thereof, as by said notice, ready to be produced in 
Court, a copy of which is attached hereto, marked Exhibit 
~ 'B ". Said defendants acknowledged receipt of said :gotice, 
but notwithstanding same, refused to execute and deliver a re· 
newal lease pursuant to their covenant aforesaid. 
3. Your orator is a tenant of said premises under the terms 
of said lease, conducting a valuable and l~crative retail clean· 
ing and dyeing establishment which he purchased from the 
defendants at or about the time of the execution of said 
lease, and that since said period he has hµilt arid maintained 
said business until the present date, and if said premises are 
wrongfully dispossessed he will suffer irreparable damage 
and injury. -
4. Notwithstanding the covenant on the part of tbe def end· 
ants to renew said lease upon receipt by them of the written 
notice aforesaid within the time specified in the lease, they 
refused and still refuse to deliver the written lease aforesaid, 
but instead instituted an action for unlawful entrv and de-
tainer in the Corporation Court for the City oi Aiexandria, 
in ·which Court said cause is pending and will be reached. 
for trial within· a few days. 
5. Your orator is advised and be.lieves that by the exercise 
by him of the privilege of renewal within the time 
page vi ~ specified in said lease he became entitled to a re-· 
newal lease and is therefor entitled to the equitable 
30: 8upl"0me CJourf of Appeals of .Virgfnis · 
right to possess the said premises. Your orator is. further ad-
vised tha·t said defense hy the statutes and the common la,v 
of Virginia is not available in a Court of law on said action 
of unlawful detainer, a11.d that your orator would be deprived 
of the full effect of said defense. 
6. Your oratov further shows the Court that by the lan-
guage employed in said lease, he reasonably believed that he.· 
exercised his privilege of renewal within the time as· therein. 
specified. · . . 
7., The said defendants are: believed to be non-residents and 
cannot be :reached to be served with· process. in this jurisdic-
tion, ·but A.rmistead Boothe, Esquire, an atto-rney of this:. 
Court, is the attorney for said petitioners in 8fll action against 
your orator now pending in this Court. 
· IN TENDER CONSIDERATION WHEREOF~ and for 
as much as your orator-is remediless save in a Court of Equity, 
your orator there:fore pTays that said defendants, m1d each of 
them, may be made parties to this Bill and required to an-
swer the same, but answer under oath is hereby waived; that 
Maurice Berkow and Lilly Berkow, said def-endants may be 
decreed specifically to perform the said covenant to renew 
the said lease as aforesaid, and to make a renewal lease to. 
your orator upon the terms and conditions set forth in said 
lease;. that the defendants, their agents and attorneys,. may 
be enjoined and restrained from further prosecution of their 
action of unlawful entry and detainer against your orator;. 
a11d that they may be ordered to discmntinue the same; that 
proper process issue; that all such further and general relief' 
may be afforded your orntor a:s the nature of his 
page· vii ~ · case may require or· to equity sha:ll seem meet and 
proper. And your orator will ev.er pray, etc-. 
( S). HENRY L. HAMMER .. 
(S) SAMUEL B. BRO'\'VN, p. q~ 
City of Alexandria, 
State of Virginia, ss :-
This day, personally appeared before me, tlie undersigned,. 
a Notary Public of the City of Alexandria, State of Virginia,. 
Henry L. Hammer, and made oath that he believes that the 
statements in the foregoing Bill are true. 
GIVEN under my hand this 20th day of November, 1947 .. 
(S) GRACE R. SLATER, 
Notary Public .. 
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page viii r In the Corporation Court of the City of Alexan-
dria, Virginia. 
Henry L. Hammer, Complainant, 
v. 
Maurice Berkow and Lilly Berko-w, his wife, Defendants. 
ANSvVER OF DEFEND.ANTS. 
Filed 12/2/47. 
Now come defendants and for answer to the bill for specific 
performance and for injunction heretofore filed by the com-
plainant, do state and say as follows: 
1. Defendants deny the allegation contained in paragraph 
one of the bill, that they covenanted to. renew the lease upon 
the tenant notifying them in writing of his intention to re-
new. Defendants state to the contrary that while the original 
lease contained an option to renew, the terms of the lease re-
quired the tenant to give written notice of his intention to 
renew on or before September 2, 1947. Defendants refer 
more particularly to the terms of the lease itself, filed in evi-
dence in this case. 
2. Defendants deny the allegations contained in paragraph 
two of the complaint and state that notice of tenant's inten-
tion to renew from the complainant was not received by the 
defendants until Or.tober 27, 1947. 
3. Defendants deny the allegations contained in paragraph 
three of the complaint. 
page ix ~ 4. Defendants deny the allegations contained in 
paragraph four of the complaint, except that they 
acknowledge they instituted an action for unlawful detainer . 
against the tenant in the Corporation Court for the City of 
Alexandrin, Virginia. 
5. Defendants deny the allegations contained in paragraph 
In-ve of the Complaint. 
6. Defendants deny the' a11egations contained in paragraph 
six of the complftint. · 
7. In answer to parngraph seven of the coµiplaint, the at-
torney therein named accepted service of a copy of the com-
plaint on behalf of the defendants, both of whom are now 
in Alexandria, Virginia. 
Wherefore, defendants pray that the complaint may be dis-
3'.l Supreme Court of Appeals of Yirginia 
missed and that they may be themselves discharged with their 
costs in this behalf expended. 
(s) MAURICE BERKO"W, 
(s) LILLY BERKOW, 
By Counsel. 
ARMISTEAD L. BOOTHE (s), 
Attorney for Defendants, 
108 North St. Asaph Street, 
Alexandria, Virginia. 





William P. W oolls, Judge. 
Armistead L. Boothe, Esq., 
· 108 N. St. Asaph Street, 
Alexandria, :Virginia. 
Samuel B. Brown, Esq., 
201 S. Washington Street, 
Alexandria, Virginia. 
June 21, 1948. 
Re: Maurice Berkow, et al. v. Henry~ L. Hammer. 
Gentlemen: 
I ]iave gone over the pleadings, . evidence and memoranda 
of authorities in the above. 
This consolidated matter has for its object (1) the posses-
·sion of tbe premises involved; and (2) to have renewed a 
lease of same for an additional period of five years from No-
\Tember 2, 1947. · 
In order to decide the rights of the parties, it is necessary 
to determine first, whether or not the phrase "within sixty 
days prior to. the expiration date of this lease-" is ambiguous, . 
and if so,· secondly, the ihtention of the parties regarding a 
notice of renewal at the time the lease was entered into. The 
general rule is that all preceding. negotiations relating· to a 
lease of land' are merged in the written lease, and, in the ab-
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:sence 10£ fraud or mistake, the writing is the controiling evi-
dence of the terms ·and conditions upon which the property 
was demised. However, if the provisions of a written lease 
are ambiguous, IOr their meaning is doubtful, preliminary , 
negotiations between the parties preceding the execution -of 
the lease may he considered for the purpose of de-
J>age xi } termining the intention of the parties, although not 
to vary or contradict the plain terms of the leas·e. 
·The term "within sixty days prior to the expiration dat~ 
of this lease" has never been passed on in Virginia. Ap-
. parently the .only case clearly on the poilit is that of the Royal 
,Grocery Company v. Oliver, 207 Pac. 61. From the evidence, 
there seems to have been considerable doubt by all concerned 
as to the meaning of the phrase. In fact the lawye·r who drew 
the lease testified that he told lessor ih a conversation shortly 
before this suit was instituted that he, the lawyer, could 
not say wl1ether it me·ant "sixty days prior" or "witl1i11 sixty 
days'·'. Under the circumstances, I believe there is sufficient 
justification to go behind the lease to ascertain the intention 
of the parties. · 
According to lessee, no notice was to be required. This is 
'Corroborated by the testimony of Mr. Diener, his lawyer, by 
ihe memorandum prepared at the time by Mr. Diener, and by 
the signed acknowledgment of the lessor to the paper ac-
knowledging receipt of Five Hundred Dollars, and containing 
the terms of the lease. 
According to lessor, a notice was required. This is not 
.,corroborated, except by the lease itself, and as to this Mr. 
Diener has testified that the phrase was never intended to be a 
part of the lease, and that it was inserted by inadvertence, for 
which he assumes full responsibility. Lessee's testimony that 
he informed Mr. King, his lawyer, that a notice was required 
was not corroborated by Mr. King. 
Mr: Berkow was ·in Alexandria about· the time he contends 
notice should have been given (September or Au-
page xii } gust of 1947), but on that occasion he was not 
· · concerned about the notice, but about whether or 
not lessee had the right to sub-lease a portion of the -premises 
to a watch repairman with01.1t his consent, and that when he 
learned lessee was within his rights, he '' dicln 't argue any 
more''. 
From all of the evidence, I believe the expression is am-
biguous, certainly to the parties to the lease, and one of doubt-
ful meaning. I further believe that at the time the lease was 
entered into, it was not the intention of the parties to require 
a sixty-day notice. I am, therefore, of opinion that lessee,. 
• 
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by his written notice of election to renew, has done so within 
sufficient time to require the lessor to renew the lease. 
If you gentlemen will prepare a decree embodying the· 
. foregoing and taking sueh exceptions as you desire,. I will be 
glad to enter it upon presentation. 
Very truly yo·urs,. 
,s) WM. P. WOOLLS~ 
WPW:G 
page· xiii ~ In the Corporation Court for the City of Alexan- · 
dria, Virginia.. 
LAW3417. 
Maurice Berkow and Lilly Berkow, his wife,. Complainants,. 
v .. 
Henry L. Hammer, Defendant .. 
FINAL DECREE. 
This cause came on to be heard this 13th day of' J'uly, 1948~. 
npon the pleadings filed by the parties, stipulations of cmun-
sel, evidence taken before tlie Court; memoranda: filed by 
Counsel and oral argument. 
And the Court being of tlie opinion that the def end ant,. 
Henry L. Hammer, has prevailed in these consolidated: 
actions, 
It is, theref'ore, ORDERED, AD,TUDGED and DECREED 
as foIIows ~ 
1. That the defendant> Henry L. Hammer, does not unlaw-
fully withhold from the complainants, Maurice Berkow and 
Lilly Berkow, possession of tlle premises known as 709-711 
King Street, Alexandria:, Virginia; that tl1e· possession of 
said premises by said Henry L. Hammer is lawful by virtue· 
of the lease of November 2, 1942, and the notice of intention 
to extend said Tease given by said Hammer as appears by the 
evidence. 
2·. That complainants, Manrfoe Berkow and LiIIy Berkow, 
be and thev hereby are directed to renew and extend the said 
lease dated November 2, 1942, until midnight November 1, 
· 1952, and that the said lease, with all its terms and conditions, 
be and the same herebv is so extended to remain 
page xiv ~ in full force and effect until midnight November 
1, 1952, and shall be binding upon the said Maurie~ 
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Berkow, Lilly Berkow and Henry L. Hammer until that time. 
3. That the unlawful detainer action brought by the com-
plainants, Maurice Berko;w and Lilly Berkow, against Henry 
L. Hammer be and the same her~by is dismissed. 
4. That complainants, Maurice Berkow and Lilly Berkow, 
be and they hereby are enjoined and· restrained until Novem-
ber 2, 1952, from further prosecution of any action of unlaw-
ful detainer against defencTant, Henry L. Hammer, arising 
from his possession of the premises at 709-711 King Street, 
Alexandria, Virginia, under said lease dated November 2, 
1942; provided, that the said Henry L. Hammer shall abide 
by all t4e terms and conditions of the said lease. · 
5. That :final judgment be and the ·same hereby is awarded 
defendant, Henry L. Hammer, against the complainants, 
Maurice Berkow and Lilly Berkow, in these consoliated 
causes. 
Complainants, Maurice Berkow and Lilly Berkow, by 
Armistead L. Boothe, their attorney, do except to each and 
every one of the :findings of fact and conclusion of law arrived 
at by the Court in this decree, on the grounds that such find-
ings and conclusion are contrary to the law and the evidence 
and without evidence to support them. · 
And this decree is :final. 
(s) WM. P. vVOOLLS, 
J uclge of the Corporation Court for the 
City of .Alexandria, Virginia. 
page xv ~ In the Corporation Court for the City of Alexan-
dria, Virginia. 
LAW 3417. 
Maurice Berkow and Lilly Berko,v, his wife, Complainants, 
v. 
Henry L. Hammer, Defendant. 
SUSPENDING ORDER. 
Fin.al decree in this cause having been rendered on the 
13th day of .July, 1948, and the Complainants in said cause 
having- stated their intention of presenting a petition for an 
appeal and sitpersedeas from said decree to the Supreme 
Court of .A.p'peals of Virginia, and having moved for this 
order; 
It is now ORDERED that the execution of the said decree 
shall be and the same hereby is suspended until such petition 
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shall have been presented to and acted on by the Supreme 
Court of Appeals of Virginia, or until the time for presenting 
such a petition shall have expired, upon the giving or filing 
within ten days by the Complainants, in the Clerk's office of 
this Court of a bond in the penalty of THREE HUNDRED 
DOLLARS ($300.00), United States Fidelity & Guaranty 
Company, Corporate Surety, conditioned if a supersedeas be 
awarded for the performance and satisfaction of the decree, 
or the part thereof proceedings on which are stayed, in case 
the said decree or such part be affirmed, or the appeal or 
su,persed~as be dismissed, and also to pay all damages, costs 
and fees which may be awarded or incurred by the appellants 
in the Appellate Court and all actual damages incurred in 
consequence of the supersedeas. 
· (s) WM:. P. WOOLLS, 
Judge of the Corporation Court for the 
City of Alexandria, Virgini~. 
page xvi ~ In the Corporation Court f~n· the City of Alexan-
. dria, 1Virginia. · 
Maurice Berkow and Lilly Berkow, his wife, Complainants, 
v. 
Henry L. Hammer, Defendant. 
NO'rICE. 
To Samuel B. Brown, 
. Attorney of record for Henry L. Hammer: 
Take notice that on the 13th day 0£ July, 1948, the under-
signed will a~ply to the Clerk of the Cotporation Court of the 
City of Alexandria, Virginia, for a transcript or the record 
·of so much of the above-entitled case as will enable the 
Supreme Court of Appea]s of Virginia, or a Judge thereof 
in vacation to whom a petition for appeal is to be _presented, 
properly to decide on such petition and enable the Court, if t])e 
petition be granted. properly to decide the questions that may 
arise before it, which said record will be presented with the 
petition for appeal from the decree of the above-named Court 
rendered in the above-entitled cause on the 13th day of July, 
1948. 
Dated this 13th day of July, 1948. 
(s) AR.:MISTEAD L. BOOTHE, 
Attorney for Complainants, 
108 North Saint Asaph Street, 
Alexandria, Virginia. 
Maurlce "Berkow and Lilly Berkow v. H. L. Hammer. 
Leg.al .service of the above notice is hereby .accepted this 
13th day of J ul_y., 1948. · 
SAMUEL B. BROWN, (s) 
A.ttorJJ.ey for Defendant, Henry L. Hammer. 
1 do hereby certify that the above notice was given bv the 
:attorney for the complainants to the attorney for the defend-
.ants as shown on the .above copy. 
ELLIOTT F. HOFFMAN, 
Clerk of the Corporation Court for the 
City of Alexandria, Virginia. 
page :xvii} In the Corporation Court for the City of Alexan-
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' I 
11:aurice Berkow and Lilly Berkow:, his ~wife,. Complainants~ 
'V .. 
Henry L. Hammer, Defendant. 
BOND. 
Filed 7 /13/ 48. 
• • .... I \ 
KNOW ALL MEN BY THESE PRESENTS: 
That we, Maurice Berkow,. and Lilly Berkow, Principals; 
and United. States Fidelity & Guaranty Company, a corpora-
. tion surety, are held a~d firmly bound unto the Commonwealth 
of Virginia in the just and full' sum of THREE HUNDRED 
DOLLARS ($300.00) to the payment whereof well and truly 
to be made to the said Commonwealth of Virginia ; and we 
bind ourselves and each of us, our heirs, personal representa-
tives, successors and assigns, jointly and severally, firmly by 
these presents. And we hereby waive the benefit or our 
homestead exemptions as to this obligation. 
The condition of the above obligation is such that whereas 
a decree was entered on the 13th day of July, 1948, in the 
Corporation Court of Alexandria, Virginia, in a suit depend-
ing in said Court in which Maurice Berkow and Lilly Berkow 
were complainants and H~nry L. Hammer was defendant, sus-
pending the execution of a certain decree rendered in said 
suit on the 13th day .of July, 1948, until a petition for an ap-
peal and siiperse.deas from said decree shall have been pre-
sented to and acted on in the Supreme Court of Appeals of 
3g, S"uprem~ CJom·t of A ppeais of Virginia-
. Virginia,. or until the time for presenting such a 
page xviii ~ petition shall have expired, provided the said 
complainants give or file in the Clerk's office of' 
the Corporation Court of Alexandria,. Virgj.nia, a bond in the; 
penalty of THREE THOUSAND DOLL.A.RS (.$3,000.00) with 
United States Fidelity & Guaranty Company as surety. 
NOW, THEREF.ORE, if the said Maurice Berkow and Lilly 
Berkow shali perform and satisfy the decree entered hy this·. 
Court on the .. 13th day of July, 19.48, or the p8)I't thereof pro--
ceedings on· which are stayed, in cas-e the said decree or such 
part be affirmed, or the appeal or supersedeas be dismissed, 
and also shall pay all damages,. eosts and fees which may be, 
awarded against OT incurred by the appellants· in the Appel-
late Court, arrd all actual damages incurred in consequence of' 
, the supersedeasr then this obligation shall be void but other-· 
wise shall remain in full force and effect. 
Signed, sealed and dated tbis 13th day of' July, 1948 : 
(SeaIJ 
(s) LILLY BERKOW, (Seal)1 
(s) MAURICE BERKOW, (Seal) 
UNITED STATES FIDELITY 
& GUARANTY CO., 
By: (S) ELLIOTT F. HOFFMAN, 
Ifs Attorney in Fact 
page xix f In the Corporation Court for the City of Alexan-
dria, Virginia .. 
LA\V 3417. 
. -
Maurice Berkow and Lilly Berkow,. his wife, Complainants-J' 
v. 
Henry L .. Hammer, Defendant 
MOTION. 
Filed July 26/48'. 
Now come tbe complainants, by counsel, and move this" 
Honorable Court to set aside its :findings of fact heretofore 
made and to vacate the judgment order entered on the 13th 
day of July, 1948, and to grant complai,nants a new trial or 
to enter final judgment for complainants, all on the following 
grounds: 
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1. The phrase "within sixty days prior to the expiration 
date on of this lease" is·not ambiguous, but definitely means 
not later than sixty days prior to the expiration date of the 
lease. 
2. The lease was a written lease, complete in itself, and evi-
dence of extrinsic facts should not have been admitted in the 
construction and interpretation of the lease . 
. 3. The lease was a written lease, complete in itself, and evi- . 
dence of extrinsic facts should not have been considered bv 
the Cour~ in the construction and interpretation of the lease. 
4. Under the lease the tenant was required to give notiee 
on or before September 2, 1947, of his intention to extend the 
lease, and such requirement was .a condition precedent to his· 
right to extend. He did not give notice until October 27th 
and his failure to comply with the condition precedent is to 
be strictly construed against him. Furthermore, there are no 
special circumstances in this· case warranting equi-
page xx ~ table relief to the tenant as a result of his failure 
to give proper notice. 
(s) MAURICE BERKOW, 
By Counsel. 
(s) LILLY BERKOW, 
ARMISTEAD L. BOOTHE, 
Attorney for Complainants, 
108 North Saint Asaph Street, 
Alexandria, :Virginia. 
Seen 
· (s) SAMUEL B. BROWN, 
(s) ARMISTEAD L. BOOTHE. 
By Counsel. 
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Maurice Berkow and Lilly Bm~kow, his wife, Complainants 
1) • 
. Henry L. Hammer, Defendant 
LAvV 3417 . 
• 
Entered .July 26/48. 
4.0 Supreme Court of Appeals of Yirginia 
ORDER. 
This cause came on to be heard this 26th day of July upon 
the motion of the complainants to set aside the :findings of 
fact heretofore made by the Court and to vacate the judgment 
entered on July 13, 1948; .. 
WHEREUPON, it is ORDERED and AD,JUDGED that 
the said motion be and the same is hereby overruled and the 
complainants do except to the order of Court overruling said 
motion, stating the following· grounds .for their exceptions; 
1. The phrase '' within sixty days prior to the expiration 
date of this lease'' is not ambiguous, but defini~ely means not 
l~ter than sixty days prior to tbe expiration date of the lease. 
2. The lease was a. written lease, complete in itself, and 
evidence of extrinsic facts should not have been admitted in 
the construction and interpretation of the lease. 
3. The lease was a written· lease, complete iµ itself, and 
evidence of extrinsic facts sl10uld not have been considered by 
the Court in the construction and interpretation of the lease. 
4. Under the lease the tenant was required to give notice 
on or before Septemb~r 2, 1947, of his intention to extend the 
lease, and such requirement was a condition prece-
pag·e xxii ~ dent to his rig·ht to exfond. He did not give no-
tice until October 27th and his failure to comply 
with the condition precedent is to be strictly construed against 
him. Furthermore, there are no ~·pecial circumstances in this 
case warranting equitable relief to the tenant as a result of 
his failure to give proper notice .. 
(s) ·wM. P. WOOLLS 
l udge of the Corporation Court for the 
City of Alexandria, Virginia. 
Seen 
(s) SAMUEL B. BRO"WN 
( s) AR.MISTEAD L. BOOTHE 
pag·e xxiii ~ In the Corporati'?n Court for the City of Alexan- · 
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• Maurice Berkow and Lilly Berlww, his wife, Complainants 
v. 
Henry L. Hammer, Defendant . 
Maurlce Berkow and Lilly Berkow v. H. L. Hammer. -U 
NOTICE. 
Filed ·7 ~26-48. 
To Samuel B. Brown, Esquire 
Attorney of record for 
Henry L. Hammer, Def:endanb 
Take notice that on the 26th day of .July, 1948, the under-
:signed will apply to the Clerk of the Corporation Court or 
the City of Alexandria, Virginia for the inclusion in the tran-
:script of the record heretofore ordered in this case of mo-
tion filed by the complainants on July 26, l.948, and order en-
tered by the Court overruling said motion on July 26, 1948, 
It being advisable to have said motion and order incorporated 
in the record to enable the Supreme Court of Appeals of Vir-
ginia, or a J ndg-e thereof in vacation to whom a petition for 
appeal is to be presented, properly to decide on such petition 
and enable the Conr~, if the .petition be granted, properly . to 
clecide the que:-stions that may arise before it, which said rec-
·ord will be presented with the petition for appeal from the 
,decree of the . above:named Court rendered in the above-en-
titled cause on the 13th day of July~ 1948, and 
page xxiv} from the order entered :on the 26th day of July, 
1948. 
Dated this 26th day of ,July, 194A . 
. ARMISTEAD L. BOOTHE 
Attorney for Complainants 
Maurice Berkow and 
Lilly Berkow. 
Service of the above notice accepted this 26th day of July, 
1948:. 
SAMUEL B. BROWN 
Attorney for Defendant 
Henry L. Hammer 
I do hereby certify that the above-notice was given by the 
attorney for the complainants to the attorney for the defend-
ants as shown on the above-copy. 
ELLIOTT F. HOFFMAN., 
Clerk of the Corporation Court for the 
City of Alexandria, VirgiD;ia 
4Z Supreme Court of Appea;Is· of Virginia 
page xxv ~ In the Corporation Court for the City of AlexaII-
dria, Virginia. 
Maurice Berkow and Lilly Be-rkow, his wife,. Complainants 
v. 
Henry L. Hammer, Defendant 
NOTION .. 
Filed 7 /26/48'~ 
To Samuel B. Brown, Esquire 
Attorney for Defendant Henry L .. Hammer:· 
Please· take notice· that. on the· 30th day of July, 1948, at 
ten a. m. or as s~on thereafter as I may be heard, I shalt 
tender to the Trial Judge in the above-entitled case- a cer-
tificate- of exceptions taken by me at the trial of said case, 
and a certificate of the evidence introduced a:t the hearing of' 
such case.. · 
{S) ARMISTEAD L. BOOTHE 
Attorney for Complainants-
:Mim rfoe- Berkow and Lilly 
Berk ow, his wife .. 
Service of the ·above notice accepted this 26th day of Julysi 
1948: 
(s) SAMUEL B .. BROWN 
Attorney for Defendant 
Henry L. Hammer 
In the Corporation Court of Altlxandria, Virginia. 
Maurice Berkow and Lilly Berkow, his wife,. Complaina11ts 
'(J. 
Henry L. Hammer, Defendant 
Alexandria, Virginia 
Thnrsday1 November 20, 1947; 
; 
Rearing in the above-entitled cause was held ·beforh the 
Honorable, William P. W oolls, Esq., Judge of the CorJpora-
tion Court of the City of Alexandria, Virginia, in his: law 
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offices, 109 North Fairfax· Street, Alexandria., Virginia com-
mencing at 2 :55 p. m. ' 
P1·esent: Armistead L. Boothe, Esq., Coun~el for Com-
plainants; 
Samuel Brown, Esq., Counsel for Defendant. 
PROCEEDINGS. 
Mr. Brown: Judge, I think I want to i:;;tate my position with 
rcfc.rence to this case. This is an unlawful detainer brought 
by the Complainants, Mr. Berkow and his wife, Lilly Berkow, 
who are the landlords of the premises that Mr. Hammer as· 
the tenant occupies. That is 711 King Street, Alex-
page i ~ andria, Virginia. 
The Court: That is 709 and 711. · 
Mr. Brown: That is correct. Now, Mr. Hammer originally 
entered theEe premises under a lease which was made on 
November 2, 1942, which was to run for a period of five years, 
and it contained a provision for the renewal of the lease for 
an additional period of five years upon the giving· of written 
notice· within a certain specified time. ,v e will come to that 
later. I want to merely go into the proposition that faces me 
at the moment. 
Our defense in this case would be to the effect that we had 
given the notice to the landlord in accordance with the terms 
of the lease and that we were therefore entitled to a new 
lease. It is my position under procedural rules our position 
would have to be one in equity. ,Ye would have to set =up an 
equitable defense, and I had originally planned to file a bill 
in equity" in this case, asking for certain relief and injunctive 
relief to enjoin the plaintiff from proceeding· in this unlawful 
detainer and thereby place myself in a position so that we 
would know these defem,es were equitable. We are·going to 
stipulate the facts as Mr. Boothe and I have agreed, and in · 
doing that we want the <:Jourt to sit both as Judge in Jaw and 
Judge in equity. 
Mr. Boothe: In so far as any defense-in so far as your . 
defense is concerned in this case, whether it be equitable or 
legal-
page 3 ~ l\Ir. Brown: I ahw wanted the Judge to sit in the 
same position as an equity judge. In other words, 
I want to put into the record my bill in equity i~hieh you, of 
course, will stipulate the facts. set forth are correct except 
notice given is not in accordance with the tei·ms of the lease. 
Mr. Boothe: Tliat is tbe sole question. 
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Mr. Brown: ·what I am getting at is that we want to st~pu-
late in addition to the facts that will hereinafter go ijnto 
the record as though I had :filed a bill in equity. It wilL be 
on record in this case and ask for equitable relief basedl on 
.that question' as to whether we are entitled to a new 1e1\se, 
having performed our duties under the terms and condif ms 
of the existing lease. 
Mr. Boothe: Let me get this straight. I don't think mere 
is any disagreement on the essentials of this thing, but jrou 
say you want to stipulate that the case would ·be triej' as 
if you had filed a bill in equity. which you are going to file. 
I am just wondering- why we do not read the Court the st~pu-
lation we have agreed on and tl.Jeu see what, if any, object~ons . 
you want to make for that. _I 
Mr. Brown: ,,re want the hill for specific performance 
entered in the record and whether·we had complied with/the 
terms of the lease, so in case this would be reviewed we w]uld 
not want to be placed in the position of having the Court say 
the defendant should have filed a bill in equity. It 
pag·e 4 r may be a good defem;;e at law but I don't wan; to 
take any chances of having the record disclose) we 
didn't do it. I want the record to shew .Judge vYoolls \vill 
sit as an equity judge. 
Mr. Boothe: I agreed to that. 
Mr. Brown: Can't we put that in the record 1 
Mr. Boothe: The only reason I _hesitate is I thought Wjhen 
, we reached a stipul~ti~n in ~his point I won't ha~e to I file 
an answer to your bill m eqmty and· set up alleg·at10ns t:on-
t.radicting certain facts. I 
Mr. Brown: I thought you said you agreed with these Eille-
gations. . 1 
Mr. Boothe: Except the alleg·ation notice was give~. in 
time. j' 
Mr. Brown: That i~ the issJ1e. You will deny that but 
· admit anything else. Therefore, the bill--won't you look at 
it again? · · · j 
Mr. Boothe: "\Ve are down l1ere. The ,T udge lm~ before 
him the praecipe, the summons and the Answer, the not gqilty 
·1>lea, which is entirely rigbt. Why don't we read in the stLpu-
lation of facts which we have agreed on and then go on firom 
there 1 
Mr. Brown: I am perfectly willing to do that, except that 
I want this bill which I have here to be considered in•. the 
case. In other words, I want to have the Court have the; au-
thority to rule as an equity Court. i 
pag·e 5 ~ Mr. Boothe: I have no objection jn the worl!l to 
that. 
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Mr. Brown: Can't we hav.e this hill incorpor.ated in the 
record now.? 
Mr. Boothe.: .Let's .read the stipulation first., then see what 
;that adds to it. That covers so much of the ground. 
Mr. Brown.: That will be without prejudice to my ·right 
to introdnc.e this ,bill. 
Mr. Boothe : That is right. . 
Judge,. it ~s ~een stipulated b.y counsel representing the 
t~o parties m this case that the following facts can be con-
:S1dered by the Court as established facts, prov.en f ae.ts: 
(1) It is stipulated that the plaintiffs, Maurice Berkow 
:and Lilly Berkow., are fiee simple owners of the premis.es 
.known as 709-711 King Street, Alexandria. 
(2) It is stipulated that the plaintiffs leased tbr. said prem-
ises to the defendant Hammer by lease dated November ~' 
· 1942, a copy of which will be filed with your Honor as Exhibit 
No. L 
{S-aid ·copy of lease was marked Exhibit No. 1.) 
Mr. Boothe: (3) The defendant or the tenant, as we now 
-call him, Hammer, went into possession of the premises un:-
der the lease. 
( 4 It is stipulated that the landlord sent a written notice 
dated September 16, 1947, and which was rec-eiwd 
page 6 } by the tenant on or about the next day, a co_py of 
which said notice is filed herewith as Exhibit No. 2. 
. (Said copy of notice was marked Exhibit No. 2.' 
· Mr. Boothe: ( 5) It is stipulated that the landlords resided 
. at 1257 Northwest Third Street, Miami, Florida, from Sep-
tember, 1946, until the present time. It is further Rtipulated 
as shown by the letter which will be filed as Exhibit No. 3 
that the tenants sent by registered mail to the landlords the 
letter and the notice therein contained as · shown in Exhibit 
No. ·3; further, that the tenant paid his rent to the landlord 
bv forwarding it through the mail to this address. 
· · (6) The tenant gave ·the landlord written notice dated Oc-
tober 27, 1947, and received by the landlords, on October 27, 
1947., a copy of which said notice is filed here~n as Exhibit 
No.4. , 
(7) It is stipulated that on and after November 2, 1947, 
the -tenant has remained in possession of the premises. 
(8) The question of damages, if any, owed by the tenant 
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to the landlords may be presented separately to the Ccmrt 
-· after determination of the principal questions involvedl in. 
the case by this Court and the Supreme Court of Appeal3 of 
Virginia. 
(9) Without pr~judice to either party,. the tenant will pay 
to the landlords a monthly rental of $250 per m ,mth 
page 7. } beginning November 2,: 194 7, until the rights <!1i the~ 
. parties are determined by this suit.. By the phfrase: 
"without prejudice." we mean that if the tenant wins th~! suit. 
he would have to pav no more rent. If the landlords wi1 the 
suit,. then:"the question of damages. will be a..~certained, if any .. 
. _(Here followed discussion off the record .. ), 
The Court: I can pass· an the legal phmse of this right/now 
if I am not going to pass on m:iything that is to be consb;ued .. 
If you have anything to file, let me see· it before it is filedJ 
1\fr. Brown: I would like to file- this- bill.. /1 
Mr .. Boothe: Yon go ahead and file your bill and le : me· 
file an answer to it.. That will take care of things. Dq you 
want to present your arguments on the- points imTolved to, 
the Judg·e? 
l\fr. Brown: I think so. '\Ve can give him the heart or the· 
issue. 
The Court: The heart is- you are supposed to give rixty 
days' notice. 1 • 
Mr. Boothe: September 16th was the notic~ from BeJkow~ 
It was October 27th Hmnmer gave notice. l 
The Court: Neither one of them is within sh:ty dafs of 
the expiration of tbe lease. I 
Mr. Brown: T11at is corre·ct. 
The Court: So that is not a very complirated 
page 8 ~ proposition there. On the other, I will questio~ that . 
when the ball goes over the plate or alongsid ! the· 
plate. Let me see the ball go. 
Mr. Brown: I want to call vonr Honor's a:ttention 1 that 
clause that yon read said within sixty days prior to t~e ex-
piration date of the lease. 
T11e Court: That is rig·ht. 
Mr. Brown: We take the position that ''within sixty·days 
prior to the expiration date of the lease" means any; tiµie 
preceding· the sixty days of the expiration date. That ii~ our 
position. I 
The Court: I disagree with you on that. 
Mr. Brown: .A.11 rig;ht. Since your Honor disagrees: :with 
me on that point, I take the next position, of course; that 
I 
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if the plain words of that could be read to mean within sixty 
days preceding- the date of the lease, this would work a for-
feiture against the tenant because he had a right to rely on 
the plain meanings of the words and the language contained 
in the lease could have said at least sixty days before the lease ~ 
expired, but. it doesn't say that. It says within any time · 
within sixty days prior to the expiration date of this lease. 
That is the issue in this case. 
Mr. Boothe: I wouldd like to just quote one case, your 
Honor. 
Mr. Bro,vn: I dicln 't bring· any cases. I have a 
page 9 } number of cases if your Honor ,vants them. 
The Court : I would like to see them. 
Mr. Brown: I don't lmve them with me. I couldn't pre-
pare them in time, under any circumstances. If your Honor 
would want those cases, I will be glad to prepare my brief and 
submit them to you. 
The Court: Just submit the cases. 
Mr. Boothe: How long do you want to submit the thingY 
Mr. Brown: Monday morning, first thing. 
Mr. Boothe: It is j1rnt a question of the typing problem 
as far as I am concerned. 
Mr. Brown: I am going to do them myself because I want 
to get them to Judge ·w oolls as promptly as possible. 
Mr. Boothe: Let's say ,v ednesday morning·. 
Mr. Brown: I will serve yon with a copy of my authorities 
then, and you will give me a copy of yours. . 
Mr. Boothe: Now, Judge, as I understand this thing;you 
feel that the proper interpretation of that lease is that no-
tice should have been given on or before September 2, 194 7 f 
The Court: Yes. 
Mr. Boothe: We will submit that, then, and you will sub-
mit yours. . 
Mr. Brown: As I nnclcrstand it, yonr bill won't set up any 
denials 7 
Mr. Bootl1e: ,Jm::t that one issue. 
page 10 ~ Mr. Brown: That is all I want. 
The Court: You are going· to let me have those 
on 1.V ednesday i . 
nfr. Boothe: That is correct. 
Mr. Brown: I want to make sure that your Honor's posi-
tion-the way I understand it, in other words, your Honor 
takes the position in the con~truction of that clause, it has 
one construction and no other. 
The Court: Have yon got any authorities on that point? 
4.8 Supreme Court of Appeals of, Yirginia 
Mr. Brown: That is what I wnnt to give your Honor. , 
The Court: I will reserve decision on that until I see vour 
authorities, but that is the way I feel about it. · I 
I 
(Whereupon, this hearing was adjourned.) 
WM. P. WOOLLS, 
Judg i. 
page 11 ~ In the Corporation Court for the City of .A.lc:xian-
dria, Virginia. I 
Maurice Berkow and· Lilly Berkow, his wife, Complainants 
v. ' Henry L. Hammer, Defondnnt 
Alexandria, Virginia 
Friday, January 9, l.94~ 
Testimony in the above-entitled cause was heard before 
The Honorable William P. "\Voolls, ~Judge· of the Corpora1ion 
Court of the City of Alexandria. Virginia, in the Courthouse, 
Alexandria, Virginia, commencing at 10 :50 a. m. 
I 
Present: Samuel Brown, Esq., Connsel for Complaine.nt; 
Armistead L. Boothe, Esq., Counsel for Defendants. 
PROCEEDINGS. 
Mr. Brown: If your Honor pJease, I will like to now put 
into the file a registered notice of the renewal, which was 
dated October 15th and wl1ich we previously spoke to you 
about, which was refused. "\Ve had agreed to put that in the 
record . 
. · Mr. Boothe: Is the envelope there? 
Mr. Brown: Yes, sir. 
page 12 } The Court: The lease is Exhibit No. 1 and No. 2 
is the letter of September 15th. 
Mr. Brown: That is right. 
The Court: What is No. 3 f 
Mr. Boothe: I think that is the notice mailed on the 15th 
of October which was not accepted by the Defendant. '!'hat 
fa Exhibit No. 3. It is that· exhibit Mr. Brown just gave vou. 
The Court : No. 4 is the notice from Hammer to Berko~·. 
Mr. Boothe: No. 3 was the notice from Hammer to Ber::tow 
dated October'"15tb, and No. 4 was dated October 27th. 
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Mr. Br.own: One notice was delive1·ed in person here in 
Alexandria and Dne was sent to the Berkows at which time 
:t~ie rent wa.s paid, and that was the one I handed to your 
.Honor showing registered mail to Florida at the residence 
,of the landlord. 
The Court: Then this will be No. 3 which you presented 
this morning. 
Mr. Boothe : I think, your .Honor, we might clarity one or 
two preliminary points. Mr. Brown has filed a bill in equity 
which I bave answered. As far as we are concerned, I think 
the stipulation in the record before you covers the unlawful de· 
tainer angle of the case.· As I understand it, Mr. Brown has 
:alleged here equitable defenses in his bill, and I think the 
burden is on him to go ahead with that angle of the case. 
Mr. Brown: I don't know. I was under the 
page I3 } impression in view of tl1e f aet we could not get 
together on what could be stipulated in t1rn bill in 
,chancery we had filed in this case, the whole record would be 
based upon the un1awful detainer. . 
Mr. Boothe: I have no objection to your putting on any 
·kind of evidence you want, but as I understand it, you did 
want to file this bill in equity which I have answered, and I 
want it understood you have the burden of su111taining the 
-allegations raised in your bill of equity. 
Mr. Brown: The only thing, I call your Honor's attention, 
'Of course at the time we stipulated the facts as to the un-
lawful detainer. 
Mr. Boothe : Yes. 
Mr. Brown: I was under the impression that the bill in 
equity would be treated at the same ~ime based upon other 
stipulations which, of course, we have not agreed upon. We 
did not agree on any stipulations to the bill in equity. 
Mr. Boothe: That is right, in so far as I did not deny it. 
Mr. Brown: I think in view of the fact that we did not do 
that I think the burden would be on the landlord to prove his 
right · to possession under the unlawful detainer and equity 
rights we may have which would appear in tho record to sus-
tain our burden under the bill. 
l\fr. Boothe: The facts are already in the record under which 
we base our right under law to our occupancy of the 
page 14 } property. They are all contained in the stipulation 
presented to the Judge before. · 
The Court: If you proceed under the unlawful detainer 
warrant, you would be limited to your gefenses. 
Mr. Brown: Your Honor, that would be ordinarily correct 
procedure. . 
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Mr. Brown: I agree it is correct, except if we had stipulated. 
the facts contained in our bill of complaint which we :nad 
presented for filing- . . 
The Court: Your stipulation wouldn't have anything· to) 
do with the burden of proof. 
Mr. Brown: Your Honor,, I wouldn't have, stipulated the· 
facts had I known we were going to have a disagreement as to. 
the a:Ilegatioi.ls in the b:Hlin chancery. 
Mr. Boothe : Which facts do you not want to stipulate now r 
Mr. Brown: I think, if your Honor please, the stipulations: 
are a:11 right except No. L It was stipulated :aotice was given. 
October 27th. We want to stipulate-the notice was· sent Qcto-
ber 14th. 
Mr. Boothe = I think that is in there. 
Mr. Brown: You will stipulate that is correct r 
Mr. Boothe : We will. · 
. There is one other question. We stipulated in 
page 15 ~ there the matter of damages would be decided after-
. the decision in this case, after the case had been 
heard by this Court and the Supreme Court· of Appeals, and 
I think it would be a:dvisable to go ahead and put our evi-· 
deuce in today on the dama:ges. 
Mr. Brow.n: I don't want to do that. , I want to reserve my 
right to be entitled to a jury trial on the matter of .. damages. 
Mr. Boothe: Unless· we can agree on that in order to get. 
the wI10Ie matter disposed of. 
Mr. Brown: I would rather not. 
Mr. Boothe: That is all right. I thought some of you·r evi-
dence today would be bound to present exactly that. 
Mr. B1:,..o,wn: No. I hadn't gone into that. As a matter 
of fact, I wa:nt the record to show if that situation should 
arise, we want the situation to be one where the tenant would 
have the rigM to a jury trial. 
The Court: All right. Then how do you want to pro-
ceed f 
:Mr. Brmvn: I have one matter and tllen I am ready, your 
Honor. I want to amend mv bill for spe'cific performance and 
injunction with this alle~ation, that at the time the parties, 
that is, the landlord and the tenant, entered into an agree-
ment for the sale of tT1e business and the execution of the lease 
to be made subsequently. that the intentions of the parties 
were to tlle ·effect that I1e was fo I1ave a five-vear 
page 16 ~ Tease and a five-year extension or renewal without 
any Iimit~tion with respect to notice, and that it 
was tl1e intention of the narties that tl1e tenant was to have 
a -five-year renewal period without any-notice to be given, and 
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under the circumstan<,es the teJ1ant would equitably be entitled 
to an extension of his five-year lease. 
Mr. Boothe : We would like to show a .denial to those {l}]c-
gatio:ns. 
The Co1.1rt: Is there auy objection to the a,mendment at 
this time? . 
Mr. Boothe: I a:qi not going to object to that, sir, because 
we want the case. heard. vVe also feel that th~ lea.se itself 
is the best evidence of the allegations just referred to, just 
made by the lessee's atton1ey. 
The Court: :Mr. :Srown, isn't that amendmeut repugnant to 
the all~gations presented? 
Mr. Brown: Your Honor, it is an alternative proposition 
because we take two positions in the case. We take the posi-
tion that the interpretation of the clause is susceptible to two 
meanings. One meaning is he could give notice a.ny time up 
to the expiration date. of the lease. The oth~:r i~ the one 
placed upon the clause by Mr. Boothe, to the effect that-
The Court: I know, but you have to be consistent in your 
allegations. You have got to .ma.ke Ollt · one Qa~e. You cal1 't 
make out half a dozen ~ases. 
page 17 ~ Mr. Brown: We are going to mak(} out a case. 
l don't think it is repugnant if thq evidence wi 11 
show the tenant and the· 1andlord agreed upon a, lease &nd 
they agreed he was going to get a five-year option without 
any renewal period Ol1 notice to be given. We feel ll!ldcr 
those circumstances we are entitled to equit~ble relief. 
The Court: But in your bill you say no notice was re-
quired. 
Mr. Brown: No notice was req1dred to this point, that any 
notice was required to be given at hmst sixty days before 
the lease expired. 
The Court: That is not the mne11dmont yoll h~ve, 
Mr. Brown: I misunderstood your Honor. I tho1.1ght I hnd 
stated when I made my amendment that undor the ag11eement 
'between the parties prior to the execution of the lease which 
we will support by proper testimony, the tenant was to have a 
five-year lease and a five.-)1ear renewal, which renewal could 
be executed any time 11p to the expiration date of the leaso, 
which will be consistent with our interJ?retation of the clmu;e 
in that release ns it was placed i:n there. 
The Court: This was some oral agreement that ymi had 
before executin~ the lease? · 
Mr. Brown: No, sir, a written agreement that we will intro-
duce. 
The Court: Prior to the execution of the lease 1 
· page 18 ~ Mr. Brown? Prior to the e~ecution of the lense 
is correct. 
52 Supreme Uourt of Appeals of Virginia 
Henry L. Hammer. 
The Court: All right. 
_ Mr. Boothe: Of course, we have an objection to that, that 
the agreement between the parties as finally reduced to writing 
is the agreement between the parties. 
Thereupon 
HENRY L. HAMMER, 
was called as a ~vitness on his own behalf and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Will you state your full name Y 
A. Henry L. Hammer. 
Q. Where do you reside? 
A. At 911 Jefferson, Alexandria, Virginia. 
Q. What business are you engaged in Y 
A. Cleaning and dyeing. 
Q. How long have you been engaged in the cleaning and 
dyeing business Y 
A. Thirty-five years. . 
Q. Where are you presently engaged in that business? 
A. At 711 King Street and 604 Montgomery Street. 
Q. At 711 King Street, how long have you been engaged 
.there in that business Y 
page 19 ~ A. Since 1942. 
Q. v\71iom did you purchase the business from T 
A. Maurice Berkow. 
Q. Is that Maurice Berkow, the defendant in this case Y 
A. Yes, sir. 
Q. Is Maurice Berkow the owner of the building·, the land-. 
lord? 
A. I think so, sir. 
Q. What period was it that you communicated with Mr. 
Berkow for the purchase of the building Y 
A. I took possession of the business November 2d and two 
weeks prior to November 2d I communicated with Mr. Berkow 
for the purchase of the business. 
Q. How much was the price? How much did you pay for 
the business Y 
· A. $12,500. 
Q. At the time that you entered into negotiations with Mr. 
Berkow for the purchase of this business, was there any dis-
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·cussion he.tween you and Mr. Berkow relating to the period. 
-0f time that you were to have .by way of the lease for these 
premises! · 
.Mr. Boot.he: Your Honor, I would like to :make this obser-
vation again. We feel that the agreement between the parties 
rather than what the parties have to say about their prelimi-
1mry negotiations is the controlling factor. How-
:page 20 ~ ever, I understand. that this Court sitting as the 
-court of equity may want to go hack and hear what 
the parties have to say about tln.e entire series of negotiations. · 
l cannot say I object a-s long as we have the wider.standing 
the whole thing is going to be thrown open and that any light 
that can be shown by any party connected with this trans-
action will be given the same privileges as accorded the de-
fendant. 
The Court: I will take your objection under advisement. 
A. Yes, sir. There was a discussion of a twenty-year lease .. 
Q. And who was pres~nt when yon had that cliscuEZsion, do 
vou remember 7 
... A. Mr. Diener. 
Q. And what happened as a result of your discussion with 
reference to the twenty years 7 
A. Mr. Berkow came down to Mr. Diener 's office. I told him 
that Mr. Diener bad presented me-at that time I resided. 
in Washington and a Washington attorney by the name of 
'Schlosberg recommended me to Mr. Diener. He said, "You 
-go up to Mr. Diener. He is a good man and he will take care 
of you", and so I met Mr. Di~ner. I came up to Mr. Diener's 
office. I told him I would like to purchase the business of the 
Alexandria Cleaners. 
_The Court: I don't think you had better go too far. 
page 21} · Q. After you talked with Mr. Diener, did you 
see Mr. Berkow at any time after thaU 
A. Yes, sir. 
Q. Where did you see him? 
A. I have seen him at his house and several times in Mr. 
Diener's office, and Mr. Berkow objected to a twenty-year 
lease.· Q. Where did that convei;sation take place with reference 
to a twenty-year lease? 
·s: BupTeme CJourt of App-ea,Ia of Vi.rgfnta, 
Henry L. H <Mnm6r .. 
A. In Mr. Diener's office~ 
Q. How long was that before yo11- took poaseaeioP. of the 
placef 
A. One week. 
Q. Will you tell us what happened at the tbne you, met with 
Mr. Berkow and discussed the twenty .. yea..r le~a a.nd Mr .. 
Berkow told you and what you told hhn1 
A. Mr\ Ee1·kow insisted we couldn't tie up his property f o.r 
a period of' twenty years, and I tried to QO:t1vin,Qe Mr, Berkow ,, 
being as I was paying him an enonnaus prfoe for the business,. 
I couldn't afford to go in for lesa than twenty years. because. 
I contemplated making changes in the store which would run 
into an awful lot of monay, but we. finally llgreed to a ten, ... 
year leas·e. · 
Q. After you had reached an agreement with respect to 
the lease, were the papers drawn up, contracts Y' 
page 22 ~ A. No. Mr. Diener drew an mnendment in his: 
office, and the fact is priot" to signing legal docu-· 
ments I took possession of' the store. I took possession. I 
uiean, according to the papera I WR$ suppo$'ed to b(dn there 
by the second, but .they tt11·ned me over the ken and tlle rest 
on Monday morning, and on l\fonday morning, if I ani not 
mistaken-October 2, 1942, was on a Thursday, and I took 
possession of the store on a Monday, full possession, because 
on the strength of the memorandinn. that waa signed· in Irving· 
Diener 1s office. 
Q. At the time you reached an agreement with Mr. Berkow 
as to the ten-year period, was there any discussion as to· 
whether any notice was to be given for the exercise of thei 
privilege of renewing your lease after the five-yaa.r tenn ex-
piredf · . 
A. Not to my knowledge. 
· Q. "\Vas there anything said by Mr. Berlrnw to you, or you 
said to Mr. Berkow, any reference to the period of time witllin 
which the renewal of tho lease w&s to fa\ke t>lace Y 
A. Not to my knowledge. I never bought a business and I 
never expended that amount on 711 Kiu.g Street llllless I 
tl101;1ght-
l\ilr. Boothe: I object to what you think. 
0.. How dicl vo11 nay tl1e $12,500 to Mr, Berkowf 
A. I paid $4,000 in cas1\ and $8,500 to be payable at ·$200 
a month. 
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Q. Have you paid him in full for the purchase 
page 23 ~ of the business f 
A. Yes, sir. 
Q. After you took possession of the premises, will you tell 
the Court whether you made any repairs or improvements 1 
'l\fr. Boothe: Just let me get this straight. .You mean volun-
tary repairs on his part or repairs that were called for by· 
the lease, and if so, I would like to have them. 
Mr. Brown : I think the lease is in evidence, and I think 
if he tells what the repairs were, I think the Court can deter-
mine from the lease whether they were voluntary or involun-
tary. 
Mr. Boothe: I am trying to find your purpose. Is there an 
insinuation he was obligated to make any repairs on the prop-
erty under· the lease? 
Mr. Brown: I think he was obligated by the law, under 
certain conditions. 
l\rir. Boothe: I am going to move right now all testimony 
as to repaii,'s which this man voluntarily made on the prop-
erty, whether to his benefit or not, be stricken from the record, 
and may your Honor take that motion under advisement? 
The Court: I want to give you gentlemen as much time as 
necessary to take this testimony, but I don't want to go into 
useless testimony~ · 
:Mr. Brown: I think this is an important part of our case. 
The Cpurt: It may be important to yo1ir case, 
page 24 ~ but it has got to be pertinent. Any repairs that 
were made with the consent or knowledge of the 
other party might have some bearing on it, but a lot of little 
picayune things done around there while he was .there five 
years, it would take us three days to show they are substan-
tial. 
Mr. Brown: I think the record will show they are substan-
tial. 
The Court: You can put into evidence such repairs as would 
be pertinent to this case. 
BvMr.Brown: . 
·Q. During your term as a tennnt at 711 King Street, can 
you tell the Court the amount of money you expended for re-
pairs and improvements to the 1)remises? 
}Ir. Boothe: Just a second. The question was: Can you 
tell the Court; if he can tell the Court, I would like some 
56 Supreme Court of Appeals of V~rginia 
Henry L. Hammer. 
evidence on what those expenses are, not just his summing 
up of thos.e expenses over a five-year period. 
The Court: Sustain the objection. 
Mr. Brown: I have an exception. 
Before I do that, I would like, your Honor, to make a tender 
tor the record. The record will show, if he were permitted to 
answer the question-
Mr. Boothe : Suppose you ask him. 
Mr. Brown: I want to make a tendei: of proof. 
page 25 ~ If he were permitted to ·testify, answer that ques-
tion, he would testify-
The Court: Wait one minute. Let him testify. 
Mr. Boothe: Will you let the witness put it in Y 
The Court : Yes, but you must keep the record straight. 
By Mr. Brown: 
Q. Will you answer the question? 
A. The first thing happened when I was there about four 
months. · 
Q. Just answer the question. What was the_ amount of 
money you expended from 1942 up until the present time f 
A. Between $18,000 and $20,000. · 
Q. In 1942, can you tell the Court whether you made any 
substantial repairs or improvements to the premises 1 
A. I made major improvements. 
Q. In 1942Y 
A. In 1942, no, sir, because the year was limited. I got 
in November 2nd and the year was limited. My major re-
pairs were in 1943. 
Q. Will you tell the Court what major repairs and improve-
ments you made to the building and the circumstances under 
which they were made? 
A. The first thing that liappened, the electrical inspector 
came in and condemned the wiring. 
Q. As a result of that, what did you have to dot 
page 26 ~ A. I had to revise the entire place from ''A'' 
to '' Z". . 
Q. How much did that cost you? 
A. It cost $2,500 to $3,000. Then. we found out the boiler 
was not sufficient to operate the pressinp,- machines. We had 
to go out for a new boiler unit. By adding the new boiler 
room we had to change the entire plans on the inside, repipe 
the entire place. We had to go out and buy vressing equip-
ment because the equipment was obsolete. We haa to buy shoe 
machinery because the shoe machinery was obsolete. Then 
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I iound out that people have no room to wait in the store. 
You see, when I took over the store I didn't do no business. 
·The ~tore wasn't a pleasant environment for people to come 
In. I had t1' fix the inside, enlarge the store, put floors in, 
put counters in, put shelves in for laundry, and naturally I 
·expended that amount of money. · 
Q. Did Mr. Berkow ever come into your premises after 
1942Y 
A. He has been in there every day. He went upstairs. 
He cou1dn 't help being in there. 
Q. Did he observe the repairs and the improvements that 
you had made to these premises 7 
A .. Yes, sir. 
Q. Did you discuss with him the fact the wiring was con-
demned and had to be replaced f 
A. No. He was aware of the facts. 
page 27 } Q. How do yon know he was aware of the facts 7 
A. How he knewt 
Q. Yes. 
A. I told him when I paid-I told him the wiring was con-
demned. For example, all the lights was hanging by cords 
from the ceilings. If you put one light there, the other light 
would blow, and naturally one day the inspector came ·m and 
said-
Mr. Boothe: I object to what the inspector said. 
The Court: Sustain the ·objection. 
Mr. Brown: Tell us what you did, not what the inspector 
said. 
Bv Mr. Brown: 
· Q. After liow long a period subsequent to the time you 
. took possession of the premises did you have occasion to have 
Mr. Berkow visit you in the premises? 
A. Up to the time he left for Florida, he was in there from 
the beginning. He usecl to come in there occasionally, but 
after that he used to come in once a week. He used to come 
in the place and shine his shoes. We used to do liis laundry 
occasionally, cleaning occasionally. I used to go up to his 
place ancl have a sandwich and a glass of beer. I mean, the 
relations were pleasant. 
Q. What year was it Mr. Berkow moved to Florida! 
A. A couple of years ago. 
page 28 ~ Q. Do you know whether he has been living there 
ever since? 
ss· S'upreme Gcmrf of Appea:Is- o! Virginim . 
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A. Yes, sir .. 
Q. What portion of the premises do you occupy t 
A. I got part· of the basement and the. entire ground floor·. 
Q. Did there come a time that you received a letter from 
Mr. B.erkow with reference to the lease? 
A. Yes,. sir. 
Q .. Waa that the letter that.you re~eived which I understand 
was dated September 16,. 1947Y 
A. Yes,. sir .. 
Q. Is that the first notification you ever had from Mr~ 
Berkow with respect to the lease t 
A. Yes, sir. 
Q. As a result of that notification, what did you do Y 
A. I went up: to see an attorney, see, because: I was: dumb-
£ ounded when I got it. It so happened-· 
Mr. Boothe:- I obje'Ct to these voluntary declarations, being: 
dumbfounded. I suggest the witness testify ftis to the facts .. 
The Witness: It so happened Mr. Berkow came down the: 
day before that I recreived the notice. Mr. Be1-kow came clown 
to my address at 604 Montgomery Str~e~t and said, '' My God,. 
· you got a beautiful place''. I got a couple of special 
page 29 ~ fronts. He said, '·'Ijust got in frpm Florida". I 
· . asked him how his wife is, how his family is, ho,v 
they a:re getting along. He laughed in a cel'tain way. 
I received a letter, the notice, and that is the :first time I 
was aware of the fact that I had a five-year lease. That 
is the first time. I never knew it up until that time, because· 
when I originaily signed the lease, I knew I had a ten-year 
Ieas·e. I never_ w.ould have paid Mr. Berkow the purchase 
price l1e asked if I thought it was only a five-year lease. 
Mr. Boothe: I object to this evidence, "I never would have 
done this-,,. The man signed the lease with the elause in 
there and now he savs that this is the first time he ever knew 
he did it. I object to that. The lease is· in evidence, with his 
name on it. 
The Court: He said it was the first time he knew he had a 
five-year lease. I sustain the objection .. 
Mr. Brown : Excepti9n. 
Bv Mr. Brown: 
• Q. After that, did you inf'orm Mr. Berkow in writing yon 
were going to-tlrn t you wanted to renew this lease f 
A. Yes, sir. .. 
Q. That was on whose advice'! 
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.A. On your advice. 
Q . .At the time that you were in Mr. Diener's office, enter-
ing· into the negotiations with Mr. Berkow with re-
page 30 } spect to the purchase of the business and lease, who 
was present, what attorneys or attorneyf 
The Court: When was thaU 
Mr. Brown: In 1942, prior to the time that the lease was 
executed . 
.A.: Mr. Berkow, !fr. Diener, and Mr. Stanley King. _ 
Q. Mr. Stanley King, is he the Alexandria lawyer that you 
ref erred tot 
A. Yes, sir. 
Q. Whom was he representing? 
A. Mr. Berkow. 
Q. How much deposit did you give! 
A. Five hundred dollars. 
Q. At the time these negotiations iook place, were the 
papers drawn at that time, or were they drawn at a later elate? 
A. They w~re drawn when we closed, the original paper& 
That is the only time I have seen them. 
Q. Was that the date 'you paid the $5001 
A. No, sir. 
Q. When did you pay the $5001 
A. This memorandum that you held was drawn up. 
Q. Were you present when this memorandum was drawn? 
A. Yes, sir. I was at that time in Mr. Berkow's office. 
Q. Did Mr. Berkow sign this memorandum in your pres-
ence? 
A. Yes, sir. 
page 31 } Mr. Brown: This will be marked as Plaintiff's 
Exhibit No. 5. 
I would like to read this into the record, if your Honor 
please. 
"October 29, 1942. 
'' R.eceived of Henry L. Hammer the sum of $500 as a do-
posit on the purchase price of my business known as Alex-
andria Cleaners located at 711 King Street, Alexandria, Vir-
ginia, for the total consideration of $12,500 payable $4,000 
upon delivery of said business on November 1, 1942, of which 
the herein payment of· $500 shall be a credit, the purchase 
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price to include all ,goods, wares and merchandise now con-
tained in the said premises, including machinery, etc., and two 
-trucks, 1941 Dodge and 1939 Chevrolet. 
'' I further agr~e to execute a lease to the said Henry L. 
Hammer for the first floor and baseme~t of the building at 
711 King Street, Alexandria, Virginia, of which I am the 
owner, the terms of said lease to be as follows: five years 
for a consideration of $225 a month and the privilege of an 
additional five years at a monthly rental of $250 a month for 
the extended five-year period.'' Signed '' Maurice Berkow. '' 
And witnessed ''Irving Diener''. · 
( Said memorandum so identified, was received in evidence · 
and marked "Plaintiff's Exhibit No. 5. ") 
page 32 ~ By Mr. Brown: 
Q. The paper I have read, was that the only 
, agreement that was drawn at that time? 
A. Yes, sir. 
Q. Subsequent to that agreement, you say several days 
passed by and then you went back to the office, and that is 
when the lease was drawn up and the bill of sale, etc. Y 
A. Yes, sir. 
Q. Is your business a lucrative one? 
A. Yes, sir. 
Q. Had you built up any good-will in that store? 
A. Yes, sir. 
Q. Can you tell us how long that store was in existence 
prior to the time you took possession of iU 
A. I couldn't exactly state the length of time, but Mr. 
Berkow had been established for about fifteen or eighteen 
years. 
Q. At that same location? 
A. I don't know whether it was the same location. That 
was what he told me. I wasn't an Alexandrian. I took his 
word for it. 
Q. Have you investig-ated whether there are any available 
stores in that neighborhood or similar areas which would be 
conducive to operating your business on a basis that would 
be as beneficial and as lucrative as the present location? 
A. There is nothing· to be gotten. I have investi-
page 33 ~ gated; on King- Street, three blocks either way, that 
is no good. 
Q. Do you advertise. your husines~? 
A. Yes, sir. · 
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Q .. How kmg have you been advertising it! 
·A. .Since I took possession of the business. 
· ·Q.. How many employees do you have? 
A. At the present time I have thirty employees. 
Q. Hav.e you. made any recent improvements or repairs to 
th.e property! · 
A. We opened the store over here, tried to get it as modern 
;as we can so it can be an inviting place. 
. Q. Is any portion of the equipment you have in the prem-
ises attached to the floors or to the walls 1 
A. Yes, sir. 
Q. And in order to move from the premises if you had an 
.available place, would it be expensive or inexpensive? 
A. It would be expensive. 
Q. Will yon tell us the type of business you conductl what 
kind of worlt, what kind of operation you have? 
A. First, we do cleaning. We do laundry. We do shoe re-
building. We do storage and we also do repairs. \Ve con-
duct a tailoring· business. 
Q. Are you required to have a permit for your operation f 
A .. Yes, sir. 
page 34} Q._ And you have to make applic.ation for such 
permiU 
A. I got my permit every year from the City of Alexan-
dria .. 
Q. To whom do you make your application? 
A. I think it is in the Tax Office. 
Q. Does the Building Inspector have any occasion to m-
spect your place of busine'$B? 
, A. The Building Inspector i 
The Court: What is the materiality of that t 
Mr. Brown: · That is to show that if he found another 
premises he would have to apply to conduct the same type of 
business he would be conducting here. 
The Court: Don't you have to do that in any business? 
Mr. Brown: I don't think so. The man is engaged in a 
business having pressure steam boilers, pressin_g machines. 
If there is any other business which does not have any. dan-
gerous things- · . 
The Court: Suppose~ he did have to apply. ·"\\7hat would 
. be the materialitvt 
Mr. Brown: it would be this. I am saying if there were 
another place available and the inspector would not permit. 
him to operate that type of operation,, he would then be 
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prejudiced in tha:t present operation bas been passed and 
allowed by the inspectors.. He is permitted to operate there .. 
The Court: I dontt think he has answered that 
page 35 ~ question. 
The Witness: N oi occasionally.. It has to be: 
inspected ·by the State. It would be inspected twice a yea1 .. 
by the State Cleaners Board from Richmond.. · 
By M:r .. Brown: 
Q. Will you teU the Conrt whether you have to build a spe-
cial room for your steam boilers t 
A .. I had a big boiler at King Street. At the p:res:ent time: 
we discontinued pressing on King Street. We bad a plant .. 
Q. If you are doing pressing ou. King Street you have a 
separate boile1· room t . · 
A. Yest sir .. 
Mr. Boothe: Just a second. I was just waiting my chance 
on cross examination, but he ha:sn 't got any boiler on King· 
Street now. I think the record ought to be clear 011 t.hat. The· 
witness has just corrected his attorney on that. He has his. 
boiler on Montgomery Street .. 
Mr. Brown: I am just asking him all these· questions. 
Mr. Boothe: I object to asking him a hypothetical ques-
tion. 
Mr. Brown:- I don't know anything about these facts. 
By Mr., Brown~ 
Q .. The boiler has been moved out of the premise;sf 
A. Yes, sir .. 
Q. ·wm you tell the Court what your grass busi-
page 36 ~ ness is for the year f 
A. About $50,000. 
Q. Has it been consistent in the five years you have been · 
there! . 
A. It done more during the war than ,it does now. Every 
business took a little slump after the war, and it is natural 
with me. 
Q. If yon were forced to relinquish possession of these 
premises, would that place you in any position of hardship f 
Mr. Boothe: I think that is a conclusion for the Court to 
draw from the facts, and I object to the question itself being 
asked. 
The Court: Sustained. 
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Q. If you were compelled to m·ove at the present time, would 
you be able to find a location that would be as good or better 
than the present one you have! · 
..A.. No, sir. · 
Q. Do you have a steady trade that does business with your 
store at that address 1 · 
..A.. Yes. · 
Q. Is your work all brought in or do you also send out for 
w~1 . 
..A. . ..A.t that particular store it is cash and carrv. 
· Q. At the time that the lease was prei;;entcd to"' you for ex-
ecution, were :.Mr. and Mrs. Berkow present when 
page 37 ~ you signed the lease 1 , 
A. No, sir. 
Q. Where did they sign the lease, do you know?· 
..A.. Mr. Berkow signed the lease in Mr. Diener's office .. 
Q. When did you get there to sign the lease 1 
A. The same dav. 
Q. Not at the same time? 
A. I couldn't recall tbat day. 
Q. You say you don't recall. Would this refresh your 
recollection as to whether you signed that the same time? 
Now do you remember whether you signed the lease at the 
same time or some other time during the day Y 
A. I know I seen ~frs. Berkow 's signature ~here, but she· 
wasn't present during· the entire negotiations. She wasn't 
present. 
Q. Was there any discussion on the day you si.g·ned the 
lease as to the terms contained in that lease T 
A . ..A.11 I know, I was to get a ten-year lease. 
Q. Was there any discussion 1 
Mr. Boothe: I object to that question. The lease spe~i.ks 
for itself. He testified he couldn't testify as to what he was 
getting·, when he signed the lease. · 
Mr. Brown: Has vour Honor ruled on thaU 
The Court : Over;uled. 
Mr. Boothe: I note a formal exception. 
page 38 ~ By Mr. Brown: , 
Q. I presume you went there to execute the ]ease 
on that day. Did yon have any conversation with :Mr. Berkow 
as to the lease on that dayf . 
A. I only had one conversation. Yon see, something hap-
pened. I couldn't raise all the money nncl before we met in 
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Mr. Diener 's office I went out to see Mr~ Berkow in his apart-
ment and I told him that I was short of the certain amount of 
cash and he asked me how much and I says, ''I will be short 
exactly $1,250.'' I asked him wl1ether he will be kind enough 
to take a note for the rest and he said he don't think that is 
going to stand in the way, and that is the only argument that 
· was raised, signing the original papers, because he came down 
to the office at that time and he raised some fuss. Mr. King 
demanded the full payment and I said, '' I have agreed with 
Mr. Berkow. '' I mean, it was a pretty hard argument, and I 
walked out, and Mr. Diener ca.me out and says, "Don't get 
hasty. ,v e will straighten it out,'' and it was straightened 
out. He took over a $1,250 note which I paid. 
Mr. Brown: Your witness. 
CROSS EXAMINATION. 
By Mr. Boothe: 
Q. Mr. Hammer, I believe you said you had been in this 
cleaning and dyeing business, cleaning, dyeing and pressing 
business, for about thirty-five years t · 
page 39 ~ A. For about thirty years. 
Q. For about thirty years before you came to 
.Alexandria Y • 
A. I was in the DiHtrict for several yea 1·s. 
Q. You were in the business about thirty years before you 
took over this business in 1942 t 
A. That is right. 
Q. You knew the business pretty well Y 
A. I knew the business pretty well. 
Q. Where had you been in business? 
A. In New York. 
Q. New York City? 
A. New York City. 
Q. Anywhere else? 
A. That length of time· in New York City. 
Q. About two weeks before you took over this business, 
you began to negotiate with Berkow for the purchase of it, 
didn't you? 
A. Yes, sir. 
Q. You met him through a mutual friend in Arlington 
Countvf 
A. Yes, sir. 
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Q. And you. he.ard he w.as in l)oor hoalth .and had this busi-
ness to sell? 
· A. Np, sirv 
·Q. Y.ou <didn .,t hear that? 
page 40} A. No, .sir. 
Q. You heard lm :at least had the business to 
·sell? 
A. I he·ard he had too busin-ess to sall bv virtue there was 
Tiobody to take care .of the store. His boys w:ere taken in the 
Army .. 
Q. His throo oth~r boys were in the Army f 
.~. Only two at the tim~. _ 
·Q . .And that he and his wife couldn't operate the business t 
A. He was never in the business.. He had a separat~ busi-
ness ir1 Washington. 
Q .. You 1lllderstood there "'1!1:s nobody to operate it so the 
husiness was for sale, is that right? 
A. Yes, sir9 
Q. You went down to talk to him about purchasing it? 
A. You m~an the first time f If I am not mistaken, the 
business was located on 17th Street in Washington. That is 
where I met Mr. Berkow for the first time. · 
Q. You met hini two weeks before you went in there to talk 
:about buying this business at 709.711 King StreeU 
A. That is rig·ht. 
Q. And you wanted a twenty-year lease and he said he 
vrnuldn 't give you one? 
A. He didn't say nothing until the day he walked into Mr. 
Diener 's office and the twenty-year lease was dis· 
page 41} cussed. It was never discussed _before. 
Q. It hadn't been discussed until that day? 
A. No, sir. 
Q. Had the price been discussed f 
A. Yes, sir. , . · 
Q. The price had been discussed at Mr. Berkow's store? 
A. I went down there to find out how much huisiness he 
does, how much fuel it is, yes~ sir, what the payrolls is, where 
to order incidentals, and what is going to be left for me after 
I buy the business. 
Q. And you did go into his store at 709-711 King Street? 
Yon went in there and looked it overf 
A. After I met Mr. Berkow. 
Q. And you looked all through the place, all through the' 
first floor and in the basement, too? · 
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A. I wouldn't say exactly I seen the basement at that par-
ticular time, but I looked at the store. · 
Q. You looked at it as well as the first .floo.r before you: 
got the business, didn't you t 
A. That is right .. 
Q .. And you saw the machinery and the equipment t 
A. That is right. 
Q.· And saw the space he had there t 
A. Yes,.. sir.. . 
Q. You understood exactly what you were buy-
page 42 f ing before yeu bought it, didn't you 1 There is n()J 
question about that¥ 
A. That is right.. 
Q. ·what did you off er to pay him fo.r it r. 
A. The amount asked .. 
Q.. That was $12,5001. 
A. Yes, sir. 
Q. And that was agreed to f 
A. Y e·s, sir .. 
Q .. Wbat day was this you went fo l\Ir. Die11er'"s office for 
the first time t · 
A. .A.bout a week before-.. 
Q. Before whaU 
A. Before I to'Ok poss·ession of" the· store .. 
Q. Before you took possession of the store f 
A. Yes,. sir~ 
Q. Who was present therrf 
A. :M:e and Mr. Berkow and Mr. Diener .. 
Q .. And Mr. Diener was your la:wyer! 
A. That is rig4t 
Q. And was that the day this memararrdnm was signed'f 
A. I think so. 
Q. Can you be sure about that, or did you have any more 
conversation i·n Mr. Diener's office between you and Mr. Ber-
kow and Mr. Di erred "T as· there qnly one- meeting· there? 
A. I think the final meeting, if I can recollect,. 
page 43 f that was the only time, unless l\fr. Berkow went 
up· there personally withont my knowledge. 
Q. Mr. Diener was your Iawyerf 
A. Yes, sir. 
Q .. Unless he went in there when yon didn't know it, that 
was the only time you went in there with Mr. Berkow? 
' A. Ye-s. 
Q. Stanley King :was not present at that time, was he t· 
A. No, sir .. 
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Q . .And as I understand you to say, l\fr. Diener drew up 
this memeorandum for Mr. Berkow to sig.n, is that correct? 
A. What we ag·reed upon. 
Q. Did you pay the $500 at that time? 
A. Yes, sir. 
Q. But you did not sign the memorandum, did you f 
A. No, sir. 
Q. This memorandum is dated October 29., 1942. Do you 
think that is about the <late 0/ 
A~ It is. 
Q. In tbis memorandum you agreed, or Berkow agreed, 
rather, to sell the business to you for $.21,500. Is not that 
right? 
A. Yes, sir. 
Q. And $500 cash at the time of this _memorandum? 
A. Yes, sir. 
pag·e 44 ~ Q. And $4,000 cash upon delivery of the busi-
ness, is that right1 
A. Yes, sir. 
Q. And then you were to give a note for the balance of 
. $8,000, isn't that right? 
A. Yes, sir. 
Q. · I believe you testified that he changed that, that you 
couldn't make the payment of the $4,000, so you gave a note 
that would be $1,250? 
A. ,v e changed that with Mr. Berkow's consent. 
Q. That was one change thut was made after this memo-
randum was sig·ned? 
A. That is right. 
Q. You say that no discussion was had on this day of a 
sixty-day notice period¥ 
A. Not to my knowledge. 
Q. There was no discussion of a provision saying you had 
to give a little notice of ·any kind if he wanted to renew the 
lease! 
A. Not to my lmow'ledge. 
Q. After that day., when was the day that you and M.r. 
King and Mr. Diener and l\fr. Berkow all met in Mr. Diener's 
office¥ 
A. I think that was on a Thursday. 
Q. ,v as that t11e clay the lease was signed 1 
page 45 ~ A. I think so. 
Q. And at that time you say Mrs. Berkow had 
signed the lease first? 
A. I signed the lease and I hadn't seen Mrs. Berkow. 
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Q. I thought yon said her sig·natnre was on the lease? 
A. I seen it the:r.e. 
Q. But you and Mr. Berkow and l\:Ir. King and Mr. Diener 
were present tog-ether with you signed the lease? 
A. Yes, sir. 
Q. And· you did discuss this lease at that time Y Did you' 
read it over before you signed it? 
A. We discussed the memorandum prior to that. Every-
thing was understood. 
Q. You didn't. read this lease over before you signed it T 
A. I might have. 
Q. You might have? 
A. I mig·bt hav·e. 
Q. You don't recall ,vhether you read the lease over or 
not? 
A. I couldn't 11onestly say wheth{lr I did or didn't. 
Q. There also was no doubt in yo.ur mind Mr. Diener, your 
attorney, prepared this lease f 
A. He might have. · 
Q. Didn't you know that he did? 
A. I wouldn't know whether he prepared it or not. 
Q. Mr. Diener was representing you in this 
page 46 ~ transaction, was he not? 
A. That is right. 
Q. The memorandum you referred to had been left in his 
office three or four days before that with him? 
A. That is right. 
Q. He had iU 
A. That is right. 
Q. And you don't know whether he prepared this lease or 
noU 
A. I wasn't in his office. I didn't know whether it was or 
not. It might have been. 
Q. You did go in his office to sign? 
A. It was signed that afternoop. 
Q .. Signed when? 
A. It was signed that afternoon. Mr. Berkow was there. 
I was there. Mr. Khur was there. 
Q. It was signed in"'Mr. Diener's officet 
A. Yes, sir. 
Q. Hadn't you instructed Mr. Diener to prepare the lease 
as your attorney? 
A. He was my attorney. He was representing me. 
Q. What day did you go into possession of this property f 
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A. I took possession on a Monday, prior. to .signing this 
agreement. · .. 
page 47 } Q. Prior to signing what agreement? . 
A. Prior to the formal lease that was .signed. 
If I am not mistaken., the lease was signed on a Thursday. 
Q. You thlnk you took possession before the lease w.as 
signed! 
A. Yes, sir.. I definitely know that. 
Q. You don't know what day it was? 
A. Monday morning~ 
Q. What day did you 1:11nke this adjustment iu regard to 
the $1,250 note Y · . 
A. That came about when we signed the lease. 
Q. After you had signed the lease? 
A. Prior .. 
Q. Before you signed the lease Y 
A. Yes, sir. 
Q. Then you must hav·e had another meeting. 
A. I seen Mr. Berkow personally myself in his home about 
that $1,250. 
Q. When did you have the conversation with Mr. King·? 
A. I had no conversation with Mr. King. I had a conver-
sation with Mr. King in Mr. Diener's office. 
Q. was that the day you signed the leaser 
A. Yes, sir. 
Q. And there was some discussion them. Is that when you 
said, "I am going to walk out"? . 
page 48} A. Yes, sir. I ag·reed Mr .. Berkow would take a 
note and when it came there a different pieture was 
presented. I said, "There is no use buying the business. I 
haven't got the money at the present time. It is forthcoming 
in thirty days.'' 
Q.. This was on the day the lease was signed t 
A. Yes, sir. · 
Q. Just before the lease was signed? 
A. Yes, sir. 
Q. And the memorandum had been signed several days l1e-
fore ¥ 
A. Yes, sir. 
Q. And they had called for you to make a payment of 
$4,000 cash Y 
A~ That is right, $4,250. . 
Q. After that, you made a verbal arrangement with Mr. 
Berkow not to pay $4,000, but to pay $3,000 and give him a 
note, is that correct? .. 
7f Supreme· Court of Appeals of Virginia, 
Het.1,ry L. Hamimer. 
A.. That is right .. 
, Q. On the day the lease- Wm3 signed, you said,. "Let's cam 
the deal off if you don't stick to your verbal agreement'' t 
A .. Yes, sir .. 
Q. Mr. B~own asked you about some repairs you put on 
the property. I believe you said that in 1942 you didn't put. 
any repairs in, yon didn't have much time, the~ but in 1943 
you rewired the entire place at a cost of about 
page 49 ~ $2,500 to $3,000, is that correct t 
A. Yes, sir. 
:M:r. Boothe: Yo.nr Honor, I ask -leave to cross examine the· 
witness on this line of testimony, subject to the objection I 
took to its introduction. I mean, in other words, it has been 
offered.. The Court has held ovro- its decision on the matter .. 
I would like to get the cross examination m along with the· 
direct examination, if it goes· in at alL · 
The Court : Is there any objection to tha:t 1 
. Mr. Brown: Yes, sir. 
The Court : What is it f 
Mr. Brown: My objection is this: He either accepts the• 
testimony and cross examines or he does not ac.cept it. If 
he objects to the testimony and then he wants to go on a 
fishing· expedition to see if it suits him or not, and then with-
draw it-
Mr. Boothe : If the testimony goes in, I want it to go in 
on direct and cross examination. If it doesn't go in at allr 
I ask no questions. As I nnderstand, you have made a proffer 
of evidence for the record. I want to show now what the 
cross examination along· this line reveals .. 
Mr. Brown: I object to that. My position is this. You 
do whatever you want. If you cross examine the witness, it 
is my contention you have waived the objection. 
l\Ir. Bootlle: I will with dra.w my objection to 
page 50 ~ the original proffer of evidence and let it go in the 
record. I will withdraw my objection to the origi-
nal proffer of your testimony as to repairs .. 
. . 
By Mr. Boothe: 
· Q. Yon rewired the entire place. By that I imagine you 
mean the first floor and the ba~ement 7 
A. Yes, sii\ 
Q. At a cost of $2,500 to $3,000! 
A. Something· like that. . 
Q. vVbo did that joh for you f t 
- I 
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A. Max Peltz. 
Q. Where is his office T 
A. In Washington. 
Q. That was done in 1943? 
A. Yes, sir. 
Q~ Then in addition to that~ yon enumerated other 'things, 
I believe, such as a substitution for the boiler, which you· 
found was not sufficient to oper·aJe the steam pressing ma-
chine, is that correct? 
A. Yes, sir. 
Q. ,vhat did you do, put in a new boiled 
A. Yes. 
Q. That was needed for your business? 
A. I had found it-the equipment I found there was obso-
lete and in order to do business, I had to expedite 
page 51 ~ service in 01:'der to eat. 
Q. You had looked at all this business before 
you bought the business t 
A. I had to give good service. He didn't give a hang 
whether· the customer gets two weeks' service or service at 
all. I am not throwing nny reflection on Mr. Berkow, but 
being as I had invested money there, I had to eat. 
Q. You had looked at the boiler before you bought the 
business? 
A. Yes, sir. 
Q. You had looked at all the other machinery? 
A. Yes, sir. 
Q. In other words, when yon Ray you got a new boiler, when 
you purchased new equipment, you did buy new equipment 
and machinery to replace machinery and equipment which you 
had looked at before you bong ht the business? 
A. That is right. . 
Q. And then you fixed up the front of the building, is that 
rig-ht, and made a little waiting room 1 . 
.A.. We just ripped the partitions out to give people more 
room to come in, so I could eatfi sir. It was a matter of neces-
sitv. Q. You wanted to make it a more attractive place? 
A. People didn't have room to sta~v in the place. The place 
was filthy. I bad to clean it up. I had to clo some-
page 52 ~ thing to attract people. 
. Q. You painted tl1e building every year for. the 
same reason, to attract customers to come in there? 
A. Yes. 
Q. And making these changes inside to attract the cus-
, 
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tomers and keeping- the building painted to attract customers 
is g·ood for your business¥ 
A. Yes. 
Q. To keep the building ship-shape outside and in, isn't 
that it? 
. · A. That is right. 
Q. At the present time, what business do you carry on-
what part of your business do you carry on at 709-711 King · 
Street? 
A. The same part of the bm,iness as I started. 
Q. Do you do any cleaning there? 
A. We never did before. · 
Q. You never did? 
A. No, sir. It was farmed out. The only thing I did there 
is the finishing of the garment. 
Q. The finishing of the garment! 
A. Yes, sir. 
Q. Do you do any pressing tlierc f 
A. No., sir. 
Q. ·w1ien Mr. Berkow was there. there was some 
page 53 } pressing there Y • 
A. I am not doing pressing there since March 
10th. 
· Q. Of this year f 
A. No. March 10, 194 7. · 
Q. And you still do some shoe repairing f 
A. Shoe repairing, yes, sir. w·e take in cleaning as we 
used to. Tailoring, we do the same thing. The only thing 
we have discontinued is the pressing because we found out it 
was going to be too expensive. 
Q. You do shoe repairing at 709 King Street? 
.A. Yes. 
Q. You take in cleaning, take in pressing, take in tailoring, 
t~ke in laundry, take in dyeing1 · · _ 
A. That is right. 
Q. But you don't do any of the work there except take 
it1nf 
A. It never has been before, with the exception of shoes. 
Q. What do you mean, with the exception of shoes f 
.A. That is the only thing when Mr. Berkow had the store, 
the only thing they did on the premises. 
Q. Did they press on the premises T 
A. Occasionally. 
Q. They had pressing machines there? 
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A. They didn't amount to much. Even that was fa1:med 
~mt. 
Q .. You pressed there, you said, until March, 
page 54 } 1947? · 
A. That is right. 
Q. Some time within the last year you have opened up a 
}Jlant out here at 604 Montgomery Street f 
A. Yes, sir. 
Q. Just' to the west of the Nash dealer, is it not? 
A. In the same block. 
Q. Between St. Asaph and Washington Streets? 
A.. Yes, sir. 
Q. You own that building, 
A. Yes, sir. 
Q. And out there yon have facilities to clean, don't you f 
.A. Y~s, sir, that is right. · 
Q. And to press t 
A. Yes, sir. 
Q. And yon have tailoring facilities t 
A. Yes, sir. 
Q. Do you have dyeing facilities f 
A. No, sir. That is farmed out. 
r ~. 
Q. That is farmed out, but the work you take in on King 
Street you send to your plant on Montgomery Street to 
11andle? 
A. With the exception of shoes. . 
Q. And the shoe repairing is done here on King Street, but 
even that you have room for on Montgomery 
page 55 } Street! 
A. No, sir. 
Q. Didn't you have shoe repairing facilities out there on 
Montgomery Street. . 
A. That was disco~tinued. We found out it is too exces-
sive. . 
Q. Do you have the space to put it backT 
A. No, sit'. . 
Q. What did you do with the space? 
A. We utilized it for something else. 
Q. You did have shoe repairing on Montgomery Street 
and moved it back to King Street? 
A. We lost too much money, lost about $7,000. 
Q. On your shoe repairing business¥ 
.A.. Yes. sir. 
Q. You are in the cleaning business, cleaning and· dyeing 
business? 
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A. Yes, sir. 
Q. And the central part of your business: is your Mont-
g·omery Street plant f 
A. I wouldn't say that .. 
Q. You know it is soY 
A. l wouldn't say that .. 
Q. Don't you even advertise that as being your principal 
place of business? 
A. We advertise it as our plant and- 711 King 
page 56 f Street as our branch. . 
Q. In tbe current telephone book issued J uner 
1947, isn "t the. only telephone number under· Alexandria 
qeaners out there on Montgomery StreeU 
A. The telephone company made a mistake and said it was 
their mistake and they couldn't rectify · it because the book 
was printed. . 
Q. Did they also make a mistake in the ad you put in the· 
yellow section Y 
A. They made a mistake right along. See, we thought 
that our building· would be :finished ahead of time and it 
wasn't, and the man that came in apologized to me because 
they done me great harm. 
Q. So they made a mistake in the front of the book and in 
tbe ad they published in that book in the back? 
A. It is rectified this listing this year. 
Q. I call your ~ttention to an ad in the N ortbeast Vir-
ginia Shoppers Journal of Thursday, January 8, 1948, and 
ask vou if there is any mistake in that. 
A: It has got 604 1fontgomery Street and 711 King· Street. 
· Q. '' Ultra Modern One-Stop Valet Service, Alexandria's 
Newest and Northern Virginia's Largest''? 
A. 1:es, sir. . 
Q. And when you refer to the "n.ewest'" you are referring 
· to your plant on M:ontgolllery Str~eU 
page 57 ~ A. This. other place is practically new. 
Q. Wl1en did you put up tbis plantf 
A. Officially March 10, 1947. 
Q. Your business consists, then, of collecting work on King 
Street and the :Montgomery Street plant and actually doing 
all the work except shoe repairing on Montgomery Street, 
apart from what you farm ouU · 
A. Yes, sir. 
Q. Do you have any other pick-up stations at the present· 
time except 709 King. Streett 
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Henry L. Hammer. 
Q. You do do wholesale work there from several other re-
tail places T 
A. Only $50 a week, sir. 
Q~ What is that f 
A. That business amounts to $50 a week. 
Q. Don't you do work for other retailers? 
A .. No, sir. 
Q. None other in the city 1 
A. Just two of them. I don't think they amount to $50 a 
week. 
Q. Who are they Y 
A. Mt. Vernon Valet Service. 
page 58 r Q. That is Mr. Pizzola, right across the street? 
A. Yes, sir. · 
Q. You take care of his pressing, don't you? 
A. No, sir, just the cleaning. We have a very small ac-
count. I don't think those people amount to $30 a week to 
me. I don't think they average $35 a week. 
Q. You have got your business so set up you are in a po-
sition to handle those retail accounts 1 
A. You mean wholesale accounts? 
Q. Yes. You could take this business instead of farming 
it out as you used tot 
A. We don't divide them. 
Q. Isn't that the main part of your business on :Mont-
gomery Street Y 
A. I wouldn't say that, sir. 
Q. You contemplate severnl other outlets here in Alexan-
dria?. 
A. Yes, sir, by all means. 
Q. At the present time you have negotiated a lease for 800 
South Washington Street 1 
A. If it is ever goinj; to come up. 
Q. Have you negotiated any other lease for outlets 1 
.A. We are trying to. 
Q. You are going to have outlets scattered 
page 59 ~ around the city 1 • 
A. In due time. 
Q. Feeding into your main plant on Montgomery. Street 1 
· A. Yes, sir. 
Q. You are not trying to give the impression to this Court 
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that your business depends entirely and solely upon the 
premises at 709 King Street? 
A. At the present time, yes, sir. 
Q. It all depends on that location thereY 
' A. That is the main feeding plant. 
Q. You also testified that you had investigated and found 
nothing any good on King ·Street, I believe, within three 
. blocks of where you are now Y 
A. Yes, sir. 
Q. How long have you conducted thut .investigation Y 
A. The past couple of months. 
Q. Whom have you had, what real estate agents have you 
had helping you? 
A. Graham and Og·den. 
Q. Anyone else Y 
A. Mr. Baker. 
Q. You said you had thirty employees f 
A. Yes, sir. 
Q. Where are those employees located! 
A. I keep between seven and ten employees on King Street. 
I usually employ about ten. In a slow period I cut 
page 60 ~ them down to six or seven. 
Q. The rest of them are out on Montgomery 
Street? 
A. Yes, sir. 
Q. About twenty-one to twenty-three¥ 
A. That also fluctuates continuously. 
Mr. Boothe: Your Honor, I would like to introduce in evi-
dence this advertisement in the Shoppers Journal of J anu-
ary 8, 1948. · 
Mr. Brown: I have no objection. . 
Mr. Boothe: I would also like to introduce in evidence 
tbe advertisement in the telephone book of June, 1947. That 
·is the current telephone book. 
The Court: That advertisement in the paper will be No. 6. 
( Said advertisement, so identified and received in evidence,' 
was marked "Plaintiff's Exhibit No. 6".) 
By Mr. Boothe: 
Q. I believe you said the business at 709-711 King Street 
was altogether cash and carry? 
A. Yes. 
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Q. So the pick-up service you advertise in the paper is 
-carried on from Montgomery .StreeU 
A.. Any customer that wants, calls up, calls in the plant, 
we will pick it up.. · 
page· 61 } Q. I understand you ·said 709 King Street w.as 
.a cash and carry business t · 
A. That is right, and sometimes we have many customers 
that ·brings in a suit and asks us to deliver, and we do it. 
Mr. Boothe: I would like to read into the record the ad-
vertisement from page 49 of the yellow sheets of t~e classified 
telephone directory for Alexandria City of June, 1947, it be-









''We Serve While Others Promise'' 
ALEXANDRIA CLEANERS & LAUNDERERS 
. QVerlook 1000 
604 Montgomery Street'' 
I would also like to read into the record as Exhibit 8 the 
telephone numbers for Alexandria Cleaners and Launderers, 
taken from page 4 of the June, 1947, telephone directory for 
Alexandria . 
. ('Alexandria Cleaners & Launderers 
"604 Montgomery Street-Overlook 1000 
'' Alexandria Cleaners and Shoe Repairers 
"604 Montgomery Street-O~rlook 1000" 
The Witness: Thev acknowledged that as their mistake 
and if anybody wants to call me, anybody that calls King 
Street, the call comes in to Overlook 1000 and we 
page 62 } give him King Street. We put in a pay station so 
the employees can not abuse the privilege. 
Q. You have a pay station in on King StreeU 
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A. That is right,. so the help can not abus:e the privilege of 
using the company's telephone·. 
Q. In other words, every time they pick up the 'phone the 
call will go through Montgomery Streett 
A. A sp·ecial line,. sir .. 
RE-DIRECT EXAMINATION .. 
By Mr .. Bvowrr: · 
Q. Mr. Hammer, haw far fa 604 Montgomery Street from 
711. King Street, do you know~ . 
A. I should ·judge about seven or eight blocks. I don't 
know exactly. 
'l Does Montgomery Street have as much traffic on it as: 
King Streett 
A. No,. sir .. 
Q. What is the main business street in .Alexandria °l 
A. King Street. . 
Q. Which is considered, if you know, the busiest block in 
King Street y· • 
A. This is. 
Mr: Boothe: I suppose I have no objection. 
Mr. Brown: I am g.oing to support that evidence with ex-
perts .. 
pag·e 63 ~ Q. Do yQu have the same type of store on Mont-
gomery Street as you have at 711 King Street? 
A. We run about the same type. It is not as elaborate as 
604 Montgomery Street because we recently built it. 
Q. How long ago did you build the store on Montgomery 
StreeU 
· A. We took possession March 10, 1947, and naturally it is 
a much more modern store .. 
Mr. Boothe: You say you have a switchboard out there or· 
a connecting telephone t 
The Witness: I have a switchboard. 
Q. Do you have an .operator? , 
A~ An operator. vVe have three trunk lines extensions·. 
One extension is sp~cifically marked King Street Store. 
Q. Do you have as much traffic or as many customers on 
Montgomery Street as you have on King Street¥ 
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A. We haven't got as much traffic on ·Montgomery Street. 
Q. Do you have as much business Y 
A. We do about as much business. 
Q. You have had it open almost a yead 
A. March 10th will be one year. 
Q. In order for your Montgomery Street place to operate 
you are required to have branch stores f 
A. Yes, sir. 
. Q. Without the branch stores would you be able 
page 64 ~ to operate a plant ·t 
A. Without them I couldn't exist. 
Q. What is the best retail store you have? 
A. It is the only one I have. It is 711 King Street. 
Q. You don't have any other ·1 
A. That is the only one I have, my only child. 
tJ. If you lose the lease on that premises you will not have 
anv retail outlets Y 
A. That is right. 
Mr. Boothe: Your Honor, I would like to move there that 
his statement to the effect that without the King Street lease 
he could not exist be stricken from the record. I think again 
that is a conclusion, and I don' want to get it in the record. 
Any facts he wants to base his claim on, he is entitled to 
put on. Conclusions such as that ought to be stricken from 
the record. · 
The Court: I guess it is a matter of opinion. You brought 
out some of it on cross examination. 
Mr. Boothe: I take formal exception, then. 
By Mr. Brown: 
· Q. With respect to the telephone book that Mr. Boothe read, 
they have two separate listings in the front of the book 0/ 
A. We listed under cleaning and laundry, shoes, and under 
storage. We have four listings. We h.ave a large ad, but the 
telephone company has acknowledged they made 
page 65 ~ a mistake and they are going to rectify it1 If you 
get a later directory I think you will find a change. 
The telephone company knows it did us an injustice. 
. Q. On page 4 of the telephone book, you have a double 
listing there of .Alcxan~ria Cleaners and Launderers, both at 
the address 604 Montg·omery Street and both giving the same 
number, Overlook 1000. Is that the error you are referring 
to? 
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. A. The telephone specifically is Overlook 1000; because I 
don't want to have the help abuse the privileg·e. It has got 
·to come through the plant. I put in a pay station at 711 
King Street. 
Q. Did Mr. Berkow tell you how many years he had been 
conducting his business? 
A. In that particular business ! 
Q. Yes. 
A. He might hav·e. 
The Court: What is the materiality of that? 
Mr. Brown: I am trying· to show that he is using the same 
name as Mr. Berkow did when he operated the business. I 
will withdraw that question. 
Q. When you purchased that business from Mr. Berkow, 
what was the trade name of the business T 
A. Alexandria Cleaners. 
Q. How do you trade? 
page 66 ~ A. Alexandria Cleaners. 
Q. What about the Alexandria Cleaners and 
Launderers, Alexandria Cleaners and Shoe Repairers i 
A. That is our trade name. Our trade name is Alexan-
dria Cleaners. 
Q. That is your trade name? 
A. Yes, sir. That is what we bought. 
·· Q. And you advertise under the name of Alexandria Clean-
ers, as appears from this ad, Exhibit No. 6? 
A. Yes, sir. 
RE-CROSS EXAMINATIO~. 
By Mr. Boothe: 
Q .. As a matter of fact, Mr. Hammer, you and your wife 
together own three properties in the 200 block of King Street, 
213, 215, and 217 ? 
A. That is right. I wish I didn't have them. 
RE-DIRECT EXAMINATION. 
By Mr. Brown: . 
Q. You own two propertiesf 
A. Mr. Boothe asked, me· and my wife owned three prop-
erties, and I says I wish I didn't have them. 
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'Q: In the 200 block iof King 'Street Y 
A. Yes, sir. 
Q. Down here near tbe pier, the wha-rf? 
A. Yes, sir. 
page 67} Q. What is in those places now? 
A. "There is a man manufacturing Venetian 
blinds and I think a furniture store hy the name of P. J .. Nee, 
:and ·he is in tbere for nothing. 
Q. lie 'is in there for nothing f 
A. He pays me for two buildlngs $250. I:('e is 'in t11ere for 
nothing. That is the reason I st~ted I wish I didn't have 
them. It may not be good business to say that. It is the 
-truth. · 
Q.' Could you move the Alexandria Cleaners to the 200 
tbl.ock .of King Street and still be able to conduct your busi-
ness? · 
A. They have got leases for a number of years. 
Q. Is that location in the 200 block of King Street con-
ducive to the operation of a cleaning and dyeing place 7 
A. No, sir. 
Mr. Brown: I have no further questions. 
Mr. Boothe : That is all 
Thereupon 
. ALBERT E. BAKER 
was called as a witness by counsel for Complainant and, hav--
i.ng been duly swo.rn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Brown: 
·Q .. State your name. 
A. Albert E. Baker. 
page 68 } Q. What is your business t 
A. Real estate. 
Q. How long have you been engaged in the real estate busi-
ness? 
A. Seven years. · 
Q. And during those seven years, what has been you,r busi .. 
ness; where has it been located T , 
A. In Virginia, in Alexandria. 
Q. Do you know Mr. Berkow? 
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.A. Yes, sir.. . 
Q. How long· have you known Mr. B"erkowt 
A. About -five or six years. 
Q. Do yqu know Mr .. Hammert 
A. Yes, sir .. 
Q. How long have you known him!' 
A .. About the- same length af time. 
Q .. Are you acquainted with the lo.cation of' the bnsine·ss. 
wherein 1\fr. Hammer concfucts- the Alexandria Cleaners at 
711 King Street.? 
A .. Yes,. sir .. 
. Q. Will you tell the Court what the busiest business- streets: 
are in the City of Alexandria,. in your opinion, as to loca-
tion? 
A. Well,. King Street is known to be the busiest street in 
town. 
page 69 f Q. Wha:t hundred blocks are considered the best 
business blocksf 
A. The best business block is considered from---depending 
upon the business-but from the 500 block to the 800 block, I 
would say, wc;mld be· the best .. 
. Q. Are you acquainted with the type of business that Mr .. 
Hammer conducts I 
A. I am very well a:cquainted with it as I have to be in con-
stant touch with that. business as I handle the· insurance for 
it. 
Q. Do yau know whether Mr .. Hammer. conducts a lucra-
tive business there! 
.A .. Yes, he does. . . 
Q. Do you know personaIIy·whether he has improved the 
business from the standpoint of appearance as compared to 
what it was when he boug.ht it Y · 
Mr., Boothe: I think the question is irrelevant and I there-· 
fore object to it for that reason. 
The Court : Overruled; 
Mr. Boothe: I note au exception. 
A. Yes, he has improved the appearance. 
Q. Are you acquainted with 604 Montgomery Street Y 
A. Yes, sir. 
Q. Would you say the traffic on Montgomery Street was 
comparable with traffic in the 700 block of King 
page 70 ~ Streett 
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A. No, sir. 
Q. Are you engag·ed in the business of ·selling businesses? 
A. Yes, sir. 
Q. Do you know whether Mr. Hammer bas established good-
will at 711 King Street during the time he bas been there 1 
A. I would say he has. 
Q~ Are you aGquainted with whether there are any avail-
able locations which would be comparable with 711 King Street 
from the 500 bloek of King Street to the 800 block of King 
Street, at the present time? 
A. Not that I know of, no, sir. 
Q. Did you ever have occasion to talk to Mr. Berkow about 
this property Y 
A. Yes. 
Q. When was the first time, approximatelyT 
A. Well, it is about two years, probably, two and one-half 
years ago. 
Q. -what were the circumstances under which you discussed 
the property with him 1 
A. Mr. Berkow came to my office and told me he wanted 
to sell out his interest and live in Florida, and at that time 
lie asked me if I would make an appraisal of the buildillg 
and figure out some method of selling it for him .. 
Q. As a result of that conversation, did you make an at-
tempt to sell it for him 1 
page 71 ~ A. , I did-. 
Q. Did he sell the building~ 
A. No, sir. 
Q. Did he tell you why ·f ·wm you tell the Court what cir-
cumstances there were that prevented him from selling the 
buildingt 
Mr. Boothe: What bearing does that have? 
Mr. Brown: I promise your Honor to connect it up with 
the bill in equity we ·have in this case. If it is not connected 
up, I will ask the. Court to strike it. 
Mr. Boothe: The conversation between Mr. Berkow and 
llis real estate agent as to the sale of this building? . 
Mr. Brown: This man asked him to sell the property, ap-
praise the property. 
The Witness: Also to sell it. 
l\fr. Brown: Also to sell it"'? 
The Witness: Yes. 
: Mr. Brown: Had you discussed with him-
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Mr. Boothe: I mean, is there some confidential conversa-
tion that went on between this man and his client that would 
reveal-
Mr. Brown: There is no confidential relationship between 
a real estate broker and the man he is representing. ·where 
is there any privileget 
The Court: Let's see if it has any relevancy. 
page 72 } By Mr. Brown: 
· Q. At the time Mr. Berkow spoke to you-. 
The· Court : Give us the time. 
Q. You say it was two and one-half years ago? 
A. Between two and two and one-half. 
Q. Did he say anything to you pertaining to the lease on 
711 King Streett 
A. Yes, sir. 
Q. Will you tell the Court in your own words what the con-
versation was about? · 
A. He said he would like to sell the property but there was 
a lease to run approximately seven years. 
Q. And under the· circumstances-
A. And under the circumstances I told him it would be diffi-
cult to sell the property to the average man that was buy-
ing the property today, unless it was from an investment 
standpoint, that it would hinder the sale of the property be ... 
cause no one would want to wait six or seven years to get into 
the property. 
We entered negotiations with a firm in New York and he 
came down here to Alexandria. I showed him the property 
and made him an offer on the property at that time. 
Q. What happened after that? 
A. It was explained to him during the conversation that 
there was a lease on the property and that they 
page 73 } couldn't get possession of it until the lease had 
terminated. 
Q. Did you have any further conversation with Mr. Berkow 
after that? 
. A. Yes. 
Q. Will you tell the Court that? 
A. After that, then he suddenly suggested he wouldn't sell, 
that he would like to take the !=;econd floor and make it into 
a con~mercial establishment or lease it out for offices, and he 
came to my office when we were discussing- that and said at 
that time he had some finance company; I think in Wilmington, _ 
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Delaware, that w.as willing to rent the second floor, and .asked. 
my opinion on it, and at that time I told him what I thought 
.of the situation. He .also asked me about negotiating with the 
.airlines .and taking the top floor to rent out to hostesses that 
were working on the airlines, because they were presse.d 
.at that particular time for housing. He also asked me at the 
time what I would charge him for eolleeting the rents. 
Q. After· these eonver.sations took place, were there any 
further attempts :f.or negotiation for the sale of this property., 
:as far as you .are concerned! 
A.No. 
Mr .. .Brown: Your witness .. 
, . -. 
.•. ·. ·• i 
CROSS EXA:NJINATION. 
: . . ~ 
l3y Mr. "Boothe~ 
Q. Mr. Baker, when Mr. Berkow told you the property was 
subject to a lease, did he show you the lea_se or at 
page 74. } any time have it with him? 
A. No, he didn't. 
Q. And he didn't have it with him when he discussed it 
with the-I understand there were some people from New 
York? 
A. Yes. 
Q. You didn't know then the terms of the lease, whether 
it was for a five-year term and an additional term and whether 
or not the tenant had to give any notice in order to keep it for 
ihe seven years, did you Y 
A. No, I didn't I only went by what Mr. Berkow said. 
Q. In other words, if notice were required and .if notice 
were given, the lease might have been kept in effect for seven 
years, but that point was not even discussed? 
Mr. Brown: I object to that. I don't think that is even a 
proper question, if this was done and if that was done. 
Mr. Boothe: I will put it thi~ way. 
Q. The conditions under which the lease might be kept in 
effect for seven vears were not discussed Y 
A. No. Probabiy I can explain that. I was informed that 
the lease was for a seven-year duration, approximately that, 
and when I informed mv client of that he was ·not interested 
because he didn't want ·to wait any seven years to take over 
the building. 
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Q .. You are in the real estate business and you 
page 75 ~ are quite familiar with leas~st 
A. Some. . 
Q. And with the extension provisions in leases,. or renewal 
provisions! 
. A. Yes, sir .. 
Q. If you have a piece of pro.perty and lease it for five: 
years and give the tenant the right to renew it for five addi-
tional years, y.ou don't figure on g.etting. him out for less. 
than ten years,. do you t · 
· A. Very seldom. 
Q. Then Mr. Brown asked you if the traffic was not heavy 
on King Street, heavier than it was. on Montgomery Street,, 
and you said it certainly was.' 
A .. Yes. 
Q. But the test of business· is not necessarily the traffic'. 
that goes by but the customers that come in the storet 
A. That is true. 
Q. You heard Mr. Hammer admit the· business- he took in 
on Montgomery Street was about equal to that on King: 
StreeU · · 
A. Yes, but if I was to ana-lyz-e that,. I would say-
Q. I didn't ask y<i>u tlia t .. 
Mr. Brown:. This is your witness. He ha:s a right to ex-
plain. 
Mr. Boothe ~ l am asking him if he hea:rd the Hammer 
statement. I am not asking him to give me the-
page 76 ~ benefit of any of his analyses. 
Mr. Brown: I submit, if you Honor please-
Mr. Boothe: If you want an analysis from Mr. Baker, yon: 
can ask him 011 re-direct examination .. 
By Mr. Boothe: 
Q. I also believe you testified at the present time there' 
were no pToperties available from the 500 block of King Street 
tnroug-h the 800 block of King Street, for this business T 
.A. Not that would apply to that business nor that would 
comply with the city ordinance. 
Q. What city ordinance? 
A. You have got to have a boiler on the premises to do 
pressing, and yon have to have t11e building so arranged that 
there is so ·mahy feet clearance there from the building struc-
ture in order to have that done~ and there is no place I know 
of on King Street that would meet with those requfrements· .. 
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Q. In other words, in your opinion right now there is no 
place which would me~t the requirements of the law so as t9 
enable you to put in cleaning and pressing equipment? 
A. Not on King Street, not that I know of. 
Q. ·what about the property available just as a deposit or 
pick-up station for laundry and cleaning and pressing and 
dyeing? What property do you know of that has been avail-
able in the last two months, say, since November 2, 1947, or 
let's say since September 16, 1947? 
page 77 ~ A. Honestly, I don't know of any properties that 
are available. · 
Q. I mean properties available where you didn't have to 
have a boiler and didn't have to have pressing and cleaning 
equipment, but simply needed space for pick-up and receiving 
stations. 
A. I don't know of any. 
Q. Just a few minutes ago you said you knew of none on 
King Street which complied with the law? 
A. Yes, sir. 
Q. You implied you did know of one. 
A. There is one piece of property on King Street that I do 
know of that has been vacant, but the rent has been so pro-
hibitive that it wouldn't be possible for a dry cleaning busi-
ness or any business to pay that rent, I mean, so a man 
could put an investment in there and make money, and I refer 
to the property next to Jones Men's Shop there. 
Q. Is that the ·wild property? . 
A. Yes, sir. That .is the only property I know of that is 
vacant, but that is in such disreputable condition that it would 
take-we had an estimate to remodel it, to.fix it over. w· e had 
a bank that was interested in taking it over at one time, and 
after they got throug·h with the engineering, they figured it 
would take between thirty and forty thousand dollars to make 
it suitable for proper business. 
page 78 ~ Q. When was that property across the· street 1 
from there-I believe cal1ed the Bendheim, which 
now houses a barber shop and tavern-when was that avail:. 
able, do you recall? 
A. Yes. That was back in 1945. I think it was 1945. No, 
I think it was the first of 1946. · 
Q. Would you consider tliat store with the space avaiht ble 
inside the Tom Thumb Tavern would be sufficient for a cloth-
ing- and laundry pick-up station? 
A. I would say so, if it was avai1al1le, hut the owner of the 
property at the time did not want to rent to any dry cleaning 
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plant or dry cleaning business. I was 'handling the property. 
Mr. Bendheim owned it and we discu~sed that. In fact, we 
had a dry cleaning company from Washington come over and 
they were making a very good offer on it, but Mr. Bendheim 
asked me to turn it down. · 
- .Q. What you wanted to do there was put in pressing and 
cleaning equipment, machinery? 
· A. If I remember correctly, there is a boiler room in the 
rear of that store, and what they had intended to do was to 
take that boiler out and put a new one in its place. 
Q. What I mean is, when you were dickering for the pos-
sible renting of that store, you contemplated putting in a 
boiler and cleaning and pressing equipment Y 
A. This was a large chain organization that was interested 
in it, and I believe that th~y would have probably 
page 79 r done all their cle3:ning in Washington. They might 
have done their pressing in Alexandria. . 
Q. They were going to need a boiler Y 
A. There was a boiler there, but they would have needed a 
new one. 
Q. I am asking you to direct your attention to the possi-
bility of space where you didn't need a boiler, which was used 
solely as a point where people came in anq left their clothes 
for laundering, cleaning and dyeing, ;;i,nd picked them up, the 
clothes being farmed out from that point to other points in 
or outside of Alexandria. 
A. I don't know of any. 
Q. Do you happen to know the propertv at .104 South Co-
lumbus, formerly belonging to George M. Reynolds Y 
A. Yes. . 
O. Do you know whether or not that property is available 
at the present time Y 
A. I do not, no, sir. 
Q. Do you know the property at 912 King Street, owned by 
a lady by the name of Mrs. Ayers? Do you know whether 
or not that is available at the present time? 
A. No, sir, I don't. 
Q. Are you familiar with the nro-pe1·ty owned by Catherine 
Barrett and now leased bv the Aristo Cleaners near the north-
. east corner of King- and Alfred Streets, and do vou 
page 80 }- know ,vhether or notthat is available at the pres.ent 
time or will beY 
A. I do not. 
• 
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RE-DIRECT EXAMINATION .. 
J3y Mr. Br.own:: 
Q. Bearing in mind the fact that the rental of 7U King 
:Street is in -the sum of $250 per month, and bearing in mind 
the location ·and areas, that is, footage contained in 711 King 
Street, wi]J. y-0u tell tbe Court whether in your opinion Mr. 
Hammer can obtain premises which would be as large, as 
rconvenient as those located at 711 King Street, in a similar 
location, ior the same rental of $250 .a month at this time! 
A. No, not that I lmow of. 
l\fr. Brown: I think that ls all. 
RID-CROSS EXAMINATION. 
By Mr. Boothe-: 
Q. As a matter of fact, from your experience and knowledge 
-of the business significance of King· Street, $250 a month is a 
ridiculously low rental for that particular piece of property, 
is it not? 
Mr. Brown: Of course, I object to the form of question as 
to being ridiculously low. 
Q. It is a low rental Y 
· A. I would say yes. 
Q. Just what do you think a fair rental for that property 
would be at the present time? 
page 81 } Mr. Brown: I object to this line of questioning, 
because, if your Honor please, I don't think the 
rental of the property has any bearing on it. 
Mr. Boothe: It has got a great deal of bearing on it. We 
have heard a great deal about the equities on the side of the 
tenant in this property, and I am certainly entitled to show the 
Court one or two of the equities on the side of the landlord 
in the same case. 
The Court: Granted. 
Mr. Brown: · I note an exception. 
Bv Mr. Boothe! 
·Q. What, would be a fair rental of this property, the first 
floor and the basement at the .present time, in your opinion Y 
A. To be used for the same business? · 
.. 
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.A. Yes, or for an.y business t 
A. No, you can't base it on that, because the percentage of 
profits in businesses differs, and the percentag.e of profit in 
businesses, in the locations,. is what determines. the rental per-
formances as an investment. I would say for the dry cleaning: 
business,.. the business that is being conducted there today 7t 
that the fair rental would be between $350 and $400. 
·. Q. For .a dry cleaning business.t • 
A. Yes .. 
Q. And this rental for any purpose, you: might 
page 82 ~ get more than that, considerably moref 
A. Yes, sir. 
Q. With the thought in mind tha:t any rents in the 600 or-
700 block of· King Street run $100 a month more t 
A. I would have to know more about the business invest--
ment that would be involved to rea:rrarige the store so as to 
comply with the type of business that was going in there. 
Mr. Brown: Of course my objection goes to this entire 
line of questioning, your Honor, a:nd I will note an exception: 
to that .. 
RE-DIRECT EXAMINATION .. 
By Mr. Brown: · 
Q. Did you ever discuss the rental price of this property 
with Mr. Berkowf 
A. I did. 
Q. Did he ever tell you anything concerning the rental Mr· .. 
Hammer w3=s paying f · · · 
A. Yes, sir. 
Q. What did he sayf 
A. He said he was getting $250 a month and that is all the 
traffic would bear for that type of business, becrause he was 
familiar with it. 
Mr. Brown: I have no further questions. 
RE-CROSS EXAMINATION. 
By Mr. Boothe: 
· Q. When did J1e tell you· thatf 
page 83 ~ A. At the time l1e came oYer to my office to handle 
negotiations on the listing and the se]ling of the 
property. 
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Q. You are pretty sure about that conversation and the 
figure mentioned? 
A. Positive. 
Q. And you are positive he said he was getting $250 for 
iU 
A. He said he was getting $250 a month. 
Bv the Court : 
"'Q. That was two and one-half years agoY 
A. About that; it is between two and two and one-half. I 
can't remember exactly. It i!;, in that area. 
RE-DIRECT EXAMINATION. 
By Mr. Brown: 
Q. Mr. Baker, at the time·that you had this conversation 
pertaining to the rental with Mr. Berkow, wa~ there a discus-
sion between you and Mr. Berkow, abouf the rent with re-
lation to the appraisement of the property? 
A. I don't quite understand the question. 
Q. I believe you testified you were asked to appraise the 
property itself? · 
A. Yes, sir. 
Q. Did you have to use the rent figure in consideration 
of that or did you not 7 
page 84 ~ A. We took that in to consideration, yes, sir. 
:Mr. Brown: That is all. 
Thereupon 
IRVING SCHOLL, 
\vas called as a witness by counsel for Complainant and, hav-
ing been duly sworn, was examined and testified as follows : 
DIRECT EXAl\UNATION. 
Bv l\fr. Brown : 
. Q. Will you state your name? 
A. Irving Scholl. 
Q. What is your business? 
A. I am a rea] estate broker. 
Q. Real estate broker, did yon say? 
A. That is right. 
Q. Are yo_u in business for yourself or with some one? 
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.A. I am in business for myself. 
Q. Have you ever been connected? 
A. I was connected with Al Baker and Son. 
Q. How long were you with Mr. Baker? . 
A. I was with him up until June 15th of this year, for a 
year and a month prior to that. · 
Q. Do you know Mr. Berkow? 
A. I do. 
Q. During the·time you were with Mr. Baker did you ever 
have occasion to see Mr. Berkow in Mr. Baker's office? 
'A. I did. 
page 85 } Q. Will you tell the -Court under what circum-
stances Mr. Berkow was there and relate what con-
versations took place, as best as you remember? 
Mr. Boothe: Your Honor, !"want to renew my objection 
to the testimony Qf these real estate men who are now dis-
cussing and revealing in detail conversations that they had 
with a client of theirs. I don't believe there is the same privi-
lege existing between real estate men and their men, attorneys 
and their clients, and doctors and their patients, but I want 
to state for the record it is reprehensible for business men 
to come into Court and reveal discussions they have had 
with their clients in years past, and I object to. it for that 
reason, and if it goes in, I want to renew my objection to it 
when the testimony is through. 
The Court: Mr. Brown, that will have to be limited to 
things pertinent to this case. 
Mr. Brown: Your Honor, the only question I have asked 
him is whether he was present when Mr. Berkow was talking 
to Mr. Baker. That is as far as we have gotten. We l1ave 
not vet reached the issue. 
Mi·. Boothe: You have asked him to tell what happened. · 
The Court: You asked the conversation. 
Mr. Brown: I think so, yes, sir. . 
page 86 } The Court: Conversation has got to be pertinent 
to the -issues in this case. Haven't you discussed 
it with him before he took the stand? 
Mr. Brown: Yes, sir. 
The Court: You know what his testimony is going to be. 
Mr. Brown: '.I:t is going to substantiate other conversations. 
The Court: Being- pertinent to this case. 
Mr. Boothe: I object to that, then. 
The Court : Overruled. 
Mr. Boothe: I take an exception. 
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:By Mr.. Brown: 
Q. Will you tell the Court, if you can, what conversation 
:took place at the time, ·and try to place the time f 
A. I was present when .Mr. Berkow came with the purpose 
,of listing his property on King Street for sale with Mr. Baker., 
and I witnessed the conversation. I was with Mr. Baker at 
the time and during the conversation Mr . .Berkow informe·d 
.Mr. Baker of the fact that he would have to himself dispos~ 
of the problem that arose from the fact there was a lea:se on · 
the property at the time. 
Q. Are you acquainted with properties located on King 
:Street in that area? 
.A. Yes, sir. . 
Q. Do you know whether in your opinion a prop-
page B7} erty comparable to 711 King Street is available be.:. 
tween the 500. block and the 800 block of King 
· -Street! 
A. There is none to the best of my know ledge, no, sir. 
Q. Going back to the conversation between Mr. Berkow and 
Mr. Haker.-, can you tell us at that time whether any reference 
was made, whether there was a reference, when you say there 
was a reference made to the lease on the premises, as to the 
-circumstances under which that was mentioned t 
A. The firm interested in the property at that time was 
~ -firm from New York by the name· of Askin. Askin had come 
down to look over the property. The price was given to Askin 
during the discussion of the price and the terms, and that 
question arose thnt Mr. Baker would have to have that ironed 
out with Mr. Hammer because of the fact the lower floor 
was on a lease. 
Q. Are yon acquainted with l\f r. Hammer, who is the plain-
tiff in this cane Y 
A. YP-s, sir. 
Q. How long have you known him? 
A. I have known him, I would say, three or four years .. 
Q. How long have you known Mr. Berkow? 
A. About that length of time. 
Q. Do you lmow whether Mr. Hammer has built up good-
will in that 'store? 
A. I think he has, yes. 
pag-e 88 ~ Q. Do you know whether, if he were compelled 
, to remove. from the premises, whether he would 
suffer a loss or damage as a result of his removal from those 
premises? 
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Mr. Boothe:. You are asking the witness if he knows thatt 
Mr. Br0wn: Yes .. 
Mr. Boothe: He knows. nothing of Hammer's business. 
Mr. Brown.: On the basis of the fact you have testified there! 
was no comparable place for him to move to in that immediate: 
neighborhood .. 
The vVitness:: Do I think he would suffer if he bad to move t' 
YE:<::,. Si.:· .. 
CROSS EXAMINATION .. 
Bv ~Ir. Boothe ~ 
.. Q. Are you ·familiar with that property in the 800 block 
of King Street into wliich Chauncey & Clarke. moved on No--
vember 1,. 1941.t 
A.. Yesr sir. 
Q. Do you know wJiat they a:re paying for that propertyt' 
A. I believe $150 a month, but they paid something· for the· 
lease. I believe that because Henry SchwaTtz- offered that 
place ·to me. · 
Q. Did I understand you to sa:y yon did know a good. deal 
of Mr. Hammer's businessf 
A. No, sir:. . 
page g9· r Q. Yon have Imown.-him for four or five years t· 
A. Yes, sir. . 
· Q. Do yon know tliat he does have- a place at 604 :Mont-
gomery. Street f 
A. I do, yes, sir~ 
Q. Do you kno"r prior to that time his chief place of busi-
ness was 709-711 King Street f 
A. Yes, sir. 
Q. Do ~rou know tI1at the chief source of his income prior-
to opening- up on Montgomery Street wa:s the store at 709-
711 King Street? · 
A. To the best of my knowledge, that was. 
Q. Do you know the money with which he has financed 
the Montgomery ,Street place hn~ been acquired from tbe· 
property 709-711 King Streetf 
. A. I do not know. 
Q. Do you know how he acquired those three places on 
King Streetf 
Mr. Brown: I object. It is outside of the scope of direct 
examination. 
Mr. Boothe: I ha:ve no fnrtber questions~ 
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RE-DIRECT EXAMINATION. 
Bv Mr. Brown: 
"Q. This property that Mr. Boothe asked you about, is the 
floor space contained in that property as much 
page 90 } as the one contained in the property at 711 King 
Streett 
A. No, sir, no way comparable. 
Q. When you say that, what do you mean? Is it smaHer 
or larger? 
A. It is much smaller. 
RE-CROSS EXAMINATION. 
Bv Mr. Boothe: . 
.. Q. On the other hand, it ·is plenty large enough for a re-
ceiving and pick-up station for cleaning, laundering and press-
ing, is it not, without any pressing equipment or cleaning 
equipment? · 
A. I am at a disadvantage. I don't know much about the 
dry cleaning business. 
Mr. Boothe: All right. 
Thereupon 
IRVING DIENER, 
was called as a witness by counsel for Complainant and, hav-
ing been duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Brown: 
Q. wm you state your full name' 
A. Irving Diener. 
Q. What is your profession? 
A. Attorney at law. 
Q. How long- have you been practicing lawT 
page 91 } A. Twenty-five years. 
Q. Where? 
A. Alexandria, Virginia. 
0. Do you know Henry Hammer? 
A. Yes, sir. 
Q. How do you know him Y 
A. I became acquainted with l\fr. Hammer through an attor-
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ney in ,vashington, D. C., who had referred him to me for 
some legal business. 
Q. 'Do you know Maurice Berkow¥ 
A. I do. 
Q. How long have you known Mr. Berkow Y 
A. Ever since I have been ii). Alexandria, to the best of 
my knowledge. · . 
Q. That would be approximately how· many years? 
A. Since the year 1920. 
Q. Twenty-seven years Y 
A. Yes, sir. 
Q. Directing your attention to 1942, did you have occasion 
to represent Mr. Hammer in negotiations for the purcliase 
of a business belonging to Mr. BerkowY · 
A. I did. 
Q. Where did those negotiations take place? 
A. In my office. · 
Q. Ancl Mr. Berkow was present? 
page 92 ~ A. Yes, ·sir. . · 
Q. Mr. Hammer was present Y 
A. Yes, sir. 
Q. And yourself Y 
A. Yes, sir. 
Q. At.that time, can you tell me what the negotiations were 
leading up to the pure.base of the business? 
A. The negotiations were with regard, of course, first to 
· the purchase price and then with reference to who should 
pay certain insurance premiums and something about the bulk 
sales act and the privilege of the owner to use a reasonable 
portion of the basement for storage purposes and various 
and sundry details that might come into a matter of this kind. 
Q. Did you make notations at that time! 
A. I did. I 
Q. Was there any discussion as to the term of the lease? 
A. There was a discussion with respect to the term of 
the lease. Mv best recollection was Mr. Hammer was de-
sir·ous of obtaining a lease for twenty years, fa~n and ten~ but 
that was objected to by Mr. Berkow. and they didn't get to-
gether with respect to a lease for that number of years. 
· Q. Subsequently, was there another conversation or nego-
tiation whereby they did get together? 
A. I would say probably several conversations, yes, sir. 
Q. And finally, ,vhat terms of lease were worked 
page 93 } out? . 
A. According to my best. rcco11ection and a 
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memor.andum .that was made her.e, they first discussed five 
years with the privilege of an additional five years at $225 
per month, and then I found 'fmother notation that was ap-
parently agreed upon, .and a notation which states five ve:ars 
.at $225 per month :and the privilege for renewal fur an ·addi-· 
tional term of five years f 01~ $250 per month. 
Q. Were those terms agreeable to Mr. Hammer nnd Mr. 
Berkow? 
A. They were agreeable and in a memorandum were finally 
:reduced to writing? 
Q. I hand you now what purports to be and what is Ex-
l1ibit No. 5, and ask· you if that is the memorandum which 
was reduced to writing and sig·nnd by Mr. Bei.'lrow 1 
A .. This is the memorandum which was reduced to writing 
prior to tlm drawing and the execution of the lease itself. 
Q .. Who }Jrepared the memorandum 7 
A. I did, sir. . 
Q. Did you present it to Mr. Berkow for signature Y . 
A. I did, and read it to him. At least.~ he read it himself. 
Q. At the time that memorandum was prepared and taking 
into consideration all the prior negotiations, was there at any 
time any conversation relating to the giving of 
pag·e 94 } notice or period· of notice 'to be given for the re-
newal of the five-year period! 
A. Judging by the memoranda that I have here, and this 
memorandum which purports to set forth the will of the par-
ties, I don't think that anyt11ing was ever said about that. 
Q. Subsequent to preparation of that memorandum was 
the $500 deposit which that calls for delivered to )YOU, or to 
whom was it delivered, if anyone¥ 
A. I couldn't explain that, whether it was given to me or 
was turned over directly to Mr. Berkow at the time. 
Q. Subsequently to the date set forth on Exhibit No. 5, 
which is 0Gtober 27, 1942, was the.re a meeting for tbe purpose 
of executing the· lease and the bill of sale, what-eYer other 
papers that had to be executed at that time? 
A. It took place in my office. . . · 
Q. Who was present during that transaction? 
A. My best recollection is Mr. Berkow, Mr. Hammer, Mrs. 
Berkow· and the Notary Public who, I believe, was C. C. 
Batchelor, and myself, and also Stanley King-, who was rep-
resenting M:r. Berkow at the time. · 
Q. Have you ever represented :M:r. Berkow at any time sub-
sequent to October, 1942? · 
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A .. I don't believe so. I might have.; but I don't believe I 
have. 
Q .. In connection with Mr .. Hammer's businessr 
page 95 f concerning this lease and the purchase of the busi-
ness, you were then representing Mr. Hammer? 
A. That is.correct .. 
Q. Mr. Berkow was represented by Mr .. King, is that cor;,,.. 
recU ·. 
A .. Yesf sir .. 
Q. ·when the lease was .prepared m1d the signature were 
gotten, was Mr. Hammer in possession of the premises, do 
yon know! 
A. I believe he ha:d moved in. 
· Q. Do yo·u know how long he had been in possession before 
th~ lease was executed! 
A. I couldn't exactly state. I clon't remember. 
Q .. In 1946, did you have occasion to see Mr .. Berkowt 
A .. I don't remember. . 
Q. Did there come a time to your knowledge that Mr. Ber-
kow had sent a notice to Mr. Hammer to move from the prem-
ises, from these premises, 711 King Street?· 
A. Yes, I believe he did. 
Q. Subsequent to that time, did yon have occasion to have· 
a ta:lk with Mr. Berkow or see him t 
A. Subsequent to· that time °l 
Q. Yes .. 
A. Mr. Berkow came to my office-. 
Q. Will you tell the Court the conversation that 
page 96 ~ took place between you and Mr. Berkow relating 
to his visit to your office Y 
A. Mr. Berkow seemed to be concerned about the question 
of the sixty-day notice, and asked me what was my recollec-
lection concerning it. I told him at the time that I could not 
swear with any degree of absolute certainty that this notice· 
that was given was to be within sixty clays or sixty clays prior 
to the expiration of the lease, that it had been quite consider-
able time since this transaction occurred ancl that I could not 
give him tbe answer that perhaps he would like to hear. 
Q. What did he say to that? 
A. I don't know that he said anything particularly. He 
came back tl1e second time and stated that he was very much 
astonished, that he had spoken to his counsel, who was then 
Mr. Boothe, that Mr. Boothe had gotten in touch with me and 
was rather surprised that I should have stated that I could 
not remember with any degTee of certainty about the matter ~f 
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the notice, when I had preYiously told him that I was confi-
dent that the lease embodied a notice. I did agree the )ease 
did embody the notice as was stated in the lease at the present 
time, but as to whether that meant sixty days prior or within 
sixty days, I could not say. 
Q. Did you have any subsequent conversation with Mr. 
Berkow1 
page 97 ~ A. Mr. Berkow commented on the friendship that 
has existed between us. I must admit we have 
been friends. We had no personal grievances, and he men-
tioned at the time he didn't expect to come down and take up 
my time for nothing. He was very willing to pay me for my 
time. I didn't exactly understand what he meant hy it, and 
I did take some except.ion to it .. 
· Q. What was he referring to when he asked you if be could 
pay you for your .time, to come down and do what f "What 
did he say specifically with reference to your conversation? · 
A. I believe he expected I was. to come down here and te~-
tify in the case before this Court that a notice was to b'e given 
shty days prior to the expiration of the lease, which at that 
time I told him my,memory was hazy. I could not say that 
was true. 
Q. Thereafter., did you have occasion to see Mr. Berkow 
any-m6re or speak to him any more about this matter¥ 
A. I don't think he ever came back to my office again. 
Q. Subsequent to that conversation that you have already 
related, did you have occmdon to refresh your recollection f 
A. I did; the day before yesterday was the best 0£ my recol-
lection. 
Q. Will you. tell the Court how you refreshed your recol-
lection? · 
page 98 ~ A. You came to my office and asked me sorne 
· questions concerning the case and for the first time 
I went to my files, my card index, and found- I did have a card 
on this case, and it was there that I found the memoran(Jum 
that was signed by l\fr. Berkow as well as the additional 
memorandum that was taken at the time both parties came 
into the office, I believe for the first time, at which time they 
discussed the various thingA to be placed in the lease and 
also the amount of consideration, etc. 
Mr. Brown: I offer this hi evidence as No. 9. 
l\Ir. Boothe: I would like to list a formal objection for 
the same reason I did to this earlier memorandum, that the 
lease is the final agreement between the parties, having been 
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duly signed by them in the presence of their attorneys. It is 
the ag-reeme11-t on which this suit based. · 
The Court : What is this T 
. Mr. Brown: This is the original memorandum made by 
Mr. Diener. 
The Court : Not signed by them? 
Mr. Brown: No, sir, not sig'Ded by the.i"i: .. 
The Court: I will admit "it and you can take an exception. 
Mr. Boothe: All right, sir. 
( Said memorandum so identified was receiYed in evidence 
.and marked "Plaintiff's Exhibit No. 9.") 
page 99 ~ By Mr. Brown: 
Q. After you refreshed your recollection, are 
you now able to tell the Court whether there was any dis-
~ cussion or reference to the period of time notice was to be 
given for the renewal of tb\s lease? · 
.A.. :Nly best recollection is that while there was s.ome dis-
.. -,,cussion between Mr. Berkow and Mr. Hammer with respect to 
the lease for twenty years, there nevertheless seemed to be a 
desire on the part of Mr. Berko"r 'to help Mr. Ifammer in his 
undertaking and that he did not want to put any obstacles in 
h~w~. · 
Q. Mr. Diener, can you tell us whetl1er there was any con-. 
versation between Mr. Hammer and Mr. Berkow in_your pres-
ence as to why Mr. Hammer was insisting on a twenty-year 
lease or ten-year leasef 
A. It was because, as. ·well as I can recall, Mr. Hammer 
anticipated making· considerable expenditures toward the im-
provement of the place and to placing in the building those 
facilities that would be necessary in his business. 
Q. Was there any disagreement oYer the consideration that 
was to be paid Y 
A .. Not that I can recall. 
Mr. Brown: Your witness, Mr. Boothe. 
CROSS EXAMINATION. 
Bv !fr. Boothe: 
page 100 ~ "Q. Mr. Diener, do you know how long before 
these negotiations were completed it was that Mr . 
. Hammer consulted you about the case? 
A. Would you mii1cl rcpea ting that Y 
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'Q. Do you rmnember about how long before the sigwng of 
the lease did Mr. Hammer consult you about the case, do you 
lmow, approximately7 . 
A. According to the date that is on the lease itself, it ap-
pears that the lease was made on the second day of N ovem-
ber, 1942, and I believe it w.as probably exe0uted on that day 
or a few days thereafter. I. would say, in view of the fact 
that the writen memorandum wJrich I made acknowledging the 
Teceipt of the $500 was dated October 27th or 29t11, 1942, that 
it probably would not have been more than a question of a 
week or ten days that I had been consulted by Mr. Hammer. 
That w.ould indicate that. 
Q. Of course, Mr. Hammer and M:r. Berkow might have had 
:and as a matter of fact did have several conversations~ did 
they not, apart from those carried on in your office! 
A. It is -proable they did. 
Q. The only ones you are testifying to are those wl1ich did 
take place in your office? · 
A. That is correct. 
Q. And the memorandum which you· prepared and dated 
October 29, 1942, was prepared for the purpose 
page 101} of putting essentials clown on paper, was it not, 
until a formal lease could be written f 
A. That is correct. 
Q. YOU don't mean that there might not' have been other 
points on which agreement had to be reached between the 
parties that were not included in that memorandum, do you f 
· A. I think it is obvious from the first memorandum taken 
that all of them are not contained in the memorandum dated 
October 22., 1942, .which merely went to the proposition of the 
consideration involved, also with respect to the acknowledg-
ment of the receipt of .$500 and to the matter concerning the 
term of the lease which in my judgment was of very great 
importance and there sl10uld have been some memorandu.m 
about them, and that is wlmt prompfod me to write fhat. 
Q. As a matter of fact, there was a ch~nge made in the 
consideration itself after this memorandum wns written up, 
was there not? · 
.A. I think the lease embodies jnst the consideration. Strike 
that. What consideration do you mean, for tl1e term of the 
lease or for the sale of the property? 
Q. For the sale of the property. In other words, was there 
any change in the fundamental matter of consideration which 
you have receipted in your memorandum between the date the 
.. ,, 
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memorandum was made, October 29,. 1942, and the date the-
lease was signed on November 3, 1942 t 
page 102 ~ A., I could not answ.er that question offhand· .. 
The best evidence would be what the bi11 of sale, 
embodies. 
Q. · This · memorandum included the funrlamentals,; as you 
said, stated that there should be a deposit of $500 and the· 
payment t>f $4,000 additional, did it not, upon the delivery of 
the business on November -1,. 1942 Y.., ·) · 
A .. That is what is. down there. 
Q. Is it not true that before the lease was executed, that 
a change was made in that and Mr. Berkow agreed to accept 
in lieu of $4,000 cash a note for $1,250 and cash for the re-
mainder! 
A. I think that is correct.. I think he diet 
Q. Do you have any memorandum showing that. cha:nge f. . 
A. I have not. 
Q. Then in the second part of this memorandum containing: 
the fundamentals., apparently there was another change or,, 
rather, an addition, was there not,. in so far as the notice re-
quired to be g·iven by the tenant was required Y 
A. That is a rather strange situation with regard•to that 
notice, and I believe that I should a..~sume the full responsi-
bility of the writing of that notice into the lease. Since I have-
referred to the memorandums that were. niacle at the time the· 
matter was entered into between these parties, it was rather-
evident from- that memorandum that there was nothing said 
with respect to a notice whatsoever, bnt that it 
page 103 · ~ being the intention of the parties, as I reca.11, that 
· Mr. Berkow wished to give Mr. Rammer a lease· 
for ten years bnt there was a difference in the consideration: 
for the first five years and the second five years. 
Q. You mean to say· that if .:M:r. Be·rkow intended to give· 
and Mr. Hammei.· intended to receive these premises for ten 
years, you wonld not. have written a lease f ~r ten years! 
. A. Not necessarily, had there been a difference in the con-
sideration for the resp~tive periods. 
Q. I hand 'you herewith Landlord Exhibit No. 1 and ask 
you if there is any doubt in your mind that that lease was a . 
lease for five years, with the privilege of renewing the lease 
for an additional five years Y . 
A. It is expressed in that manner, and I believe was the 
intention of the parties at the time that if Mr. Hammer in-
tended to avail himself of the additional five years it would 
-.... 
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have accomplished the result that was originally discussed, 
namely, the ten-year period. 
Q. I read you this language on page 1 of this lease : '' The 
said lease to be from the second day of November, W42, for 
the term of five years * ,x, * during the said term the sum of 
$13,500 payable in equal monthly installments of $225 per 
month beginning November 2, 1942.'' 
Now, Mr. Diener., in so far as that clause goes, there is 
no doubt about the fact it was a five-year lease 
page 104 ~ from N ovemher 2, 1942, for $225 per month? 
A. In so far as that goes. 
Q. It continues: "With the right and privilege to renew 
tl1e lease for a further and additional period of five years 
at a monthly rental of $250." Is not that righU 
A. That is right. · 
Q. That is a renewal of the lease 1 
A. Yes. 
Q. You have been practicing here for twenty-five years 1 
A. Yes. 
Q. You are an experienced hand at di-awing leases? 
A. I have drawn a few of them, yes, sir. 
Q. This lease says : '' The exerci:::;e of the privilege of this 
said renewal option to be made known to the parties of the 
first part or their as:::;igns in writing within sixty days prior 
to the expiration date of this lease " In that connection, 
·there is no doubt in your mind that there is some provision 
in · this lease for a notice to he given by the lessee to tho 
lessor, is there f 
A. The language unquestionably appea1·s there, and yet as 
I said before, according to t.he memorandum that I made at 
the time·, there wag no •mention whafawe,1er with regard to 
any notice being given and my best explanation is it was put 
in there through inadvertence. 
. Q. There i~ no mention of the consideration be-
page 105 ~ ing changed froin . $4,000 cash to a note and cash 
for the balance f 
A. No. 
Q. Don't you think tlrnt many incidental matters to this 
lease might ba:ve been discussed more than five years a.go 
which your memory would not recall to you at the present 
time¥ 
A. I wouldn't deny that statement. 
Q. As a matter of fact, yon very frnnkly told me when I 
asked vou what vour recollection was of this matter. that vou 
., ~ . 
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l1ad none at that time as to what the parties bad contemplated 
by it! 
A. I believe I told you that. 
Q. By that noticel 
A. And I had not at that time made any reference to my 
files with regard to the mem9ranclum. which had been made 
at that time which ,vould enable me to give you information 
reflecting exactly what was written. 
Q. You represented Mr. Hammer in this transaction? 
A. -Yes, sir. 
Q. You made tbe notes! 
A. Yes, sir. 
Q. You drew the memorandum? 
A. Yes, sir. 
Q. You drew the lease t 
A. Yes, sir. 
Q. Now, then, the lease in the form that I hold 
page 106 ~ in my hand wns executed in your office by all the 
parties involved, was it not? 
A. That is my recollection. 
Q. Before it was executed, having been prepared by you, it 
was certainly read by you, was it noU 
A. I don't think there is any question about it. 
Q. \Vas it read by your client! 
A. I don't know that Mr. Hammer read the lease himself, 
but he bad employed me. It. is probable tl1at we might have 
discussed the terms prior to the lease having been reduced to 
its final form and I don't know that he did read it. I am not 
so sure about that. He had some confidence in me. 
Q. Did Mr. Berkow read the lease? 
A. I cannot tell you whether he did or not. Mr. Berkow's 
counsel was there and whether it was read to all parties con-
cerned or read by Mr. Berkow or Mr. King, I cannot tell you, 
offhand. 
Q. How many copies of thiA lease were made Y 
A. Certainly one for the lessor nnd oI,e for the lessee is 
customary. I usually give counsel representing the other 
party a copy. ·whether this happened, I don't know. 
Q. I believe on direct exami11ation you testified what par-
ties were present in your offic~ when the lease was signed, the 
Berkows., Mr. Hammer, and Stanley King? 
A. There might be some possible exception to 
page 107 ~ that statement in that I do not remember whether 
Mrs. Berkow was present or not. _ Mr. Coleman 
Batchelor took the acknowledgment of all the parties and it 
\. 
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rcould be sh.e came down on :a ·subsequent time or she could 
have been there :first. I don't recall. · 
Q. There is ·only 'One notarial acknowledgment dated No-
-vember ·3, 1942 7 
A. Yes, sir. · 
· Q. You mean all these parties were sitting in your ·office 
<>n or -about the second day of November, 1942; with their re~ 
spective counsel, and as fundamental as this question is, you 
don't know whether you read that lease together or discussed 
the terms of it before that time, before it was signed! 
A. I think it would be very natural to presume that it was 
read, if certainly not read by Mr. Berkow, read by his r.ounsel, 
.and he signed on his counsel's instruction. . 
Q. A.m I being unreasonable in asking you if you do not 
.also presume that it was read by or explained to Mr. Hammer 
,befo11e he affixecJ. his signature to that instrument f 
Mr. Brown! . Your Honor, I think that question is argu-
mentative. He can ask him if he read it to Mr. Hammer and 
- whether he discussed it, then he argues with the witness. I 
think the question should be did he explain it to Mr .. Hammer 
-0r didn't lie. 
A. I can only answer that question by saying that as a mat-
ter of general policy I have never in my recollec-
page 108 } tion had any client to sign any paper unless they 
themselves have read it or it had been read over 
to them, so that they would lmow the full purport of what it 
, ,contains. 
Q. This was your general policy? 
A. Yes, sir. 
Q. If your general policy was applied in this ease~ then 
this lease was either read to :M:r. Hammer or it was explain 
to him and the purport of it was explained to him! 
A. That is ·right. 
Q. As I understand it, there is no denial of the fact there 
is a clause in the lease requiring some notice to be given, 
but there is doubt in your mind as to what that clause was 
meant to mean Y 
.A. That is right. 
RE-DIRECT EXAMINATION. 
By Mr. Brown: 
Q. If you explained the purport or the terms of this lease 
to Mr. Hammer and you come down to the clause relating to 
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the notice ta> be given for the renewal period, can you tell 
the Court what you would have adviRed Mr. Hammer the pe--
1dod of notice would have been in order to effectually renew. 
this lease for the additional five years? -
A. You mean if that was discussed T 
Q .. Yes,. if you had:. told M:.r .. Hammer he had to give· notice,, 
according. to the leaset 
page 109 h Mr. Boothe·: That is., what pe.r.h>d o,f time did 
. you advise him?. 
The Court: Mr. Diener: is your· witness 't 
Mr. Brown: Yes, sir .. 
The Court: He has already stated there· is donbt in his: 
mind as tO' what that clause means;. 
Mr .. Brown: I asked bim-Mr. Boothe asked him on cross, 
examination if he-what his general' policy was.. He- testi~ 
:fled his general policy was to_ explain those things. Now I 
am asking him if that went on; assuming that was his general 
policy, he must have either read o:r explai:ned it. If he had 
the occasion to explain to this plaintiff what the renewal pe:--
riod provided for and what Mr. Hammer was obligated to do 
in that clause to obtain the renew3=l of the lease, what period 
of time he would have· advised him~ 
The CO"Urt: I don't think he is qualified. to imswer that.. 
There is doubt in my mind as to wl1at tbat clause meaus. 
Mr. Brown: For the purposes: of the record, I would like-' 
to make a tender of that testimony for the· record, what his 
answer would be. 
Mr. Boothe: I would like to enter -objection. ,v e want 
not what he wonkl have advised him, but what he did advise· 
him. 
Mr. Browu: You askecl him what was· his custom. 
·Mr., Boothe: If he can remember what he- told him, then I 
want to know that. ' 
page 110 ~ Mr. Brown= You asked him H his custom wa8: 
that. He mav not have read it to him. 
The Com1;:. ,Just a minute-. The objection is as to what 
:Mr. Diener possibly told him. Mr. Diener has aheady said'. 
there is doubt in his mind as to what that means.. He does: 
not thoroughly understand what it means, himsf?lf. Then 
you asked him on re-direc.t what he probably told Mr. Ham-
meT ... 
Mr. Brown: If he told him anything·. 
The Court: If be did tell him anything, be can answer 
that .. 
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Bv Mr. Brown: 
·Q. Mr. Diener, did you tell Mr. Hammer anything about 
the renewal option that was provided for in this lease as to 
when he was to give notice, if you can tell us Y 
A. It is rather difficult for me to sav that I can or· that . 
I cannot. I can only make this assertion, that if any ques-
tion arose with respect to the strict construction of the mean-
ing of that notice, it is my best recollection that during the 
term of these negotiations, while the parties might have dis-
agreed on certain things that came up, nevertheless, there 
seemed· to be .an impression on my part and as I recall from 
the conduct of Mr. Berkow. that it was not his desire to drive 
a hard and fast bargain, but that- when the time for notice 
came, it could be within any time within the sixty days., that 
he would not take advantage of that situation. 
page 111 ~ That is my best recollection. 
Q. That is your best recollection Y 
A. That is my best recollection. 
Q. Did you testify that l\f r. King read the lease Y Did you 
or did you not testify that 1\fr. King read the lease t 
.A. I don't think-I don't know. ' 
Q. Do you know whether Mr. King· read the lease; Mr. 
Stanley King? . 
A.· Yes, I thiJ1k I can state that with some degree of posi-
tiveness, that he did. 
Q. Diel Mr. King at any time during the negotiations for . 
the signing of this lease or the signing- of any papers that 
were prepared for execution, did he raise any question with 
you as to any of the terminology or the terms of that lease? 
A. Not to mv recollection. 
Q. By reasoii of the fact that ·you or l\Ir. King may have 
wanted to change any clause or item ·i 
A. After the papers had lJeen reduced to their final form f 
Q. Yes. 
A. Not that I can r_ecall. 
RE-CROSS EXAl\UN ATION. 
Bv Mr. Boothe: 
~Q. If it was your impression that under certain conditions 
notice may have been given within tbe sixty-day 
page 112 ~ period, do you know why he used the phrase 
'' sixty days'' at all 1 
A. I cannot explain it. 
108 Supreme Court of Appeals of Virginiu 
Sta;nley King. 
Mr. Boothe: I think that is all. 
Mr. Brown: That is all. 
The "'Witness : · If I may follow through, unless I took it 
from some form of contract or lease, but I cannot recall the 
circumstances. 
RE-DIRECT EXA1\UNA.TI0N. 
By Mr. Brown: 
Q. When you prepared this lease, what notations did you 
use or what memorandums did you use in the preparation of 
that lease! 
A. Those that were taken from the memorandum at the 
time the parties came to my office the first time to discuss 
various details. 
Q. Vv as there any suggestion as to anything to go into that 
lease after you made this memorandum 1 
A. I would say not, because had that occnrred, they would 
have been so noted. 
Mr. Brown: That is all. That is the Complainant's case, 
if your Honor please. 
("Whereupon, a recess was taken from 12 :45 p. m. to 1 :45 
p. m.) 
page 113 r ~FTERNOON s~ssioN. 
(Whereupon, at 1,:45 P. M., hearing was resumed.) 
Thereupon 
STANLEY KING, 
was called as a witness by counsel for Defendants and, hav-
ing been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Boothe: . 
Q. You are Mr. Stanley King, attorney-at-law of this city? 
A. That is right. . 
Q. How long have you been practicing here? 
A. About :fifteen years. · · 
Q. You are the United States Commissioner of this area, 
are you not? . 
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.A. That -is :correct. 
Q. Formerly Assistant Refeiree m Bankruptcy7 
.A. That is correct. 
Q. Mr. King, I would like to .ask you this general question. 
CCan you shed any light on the .mysterious clause in tl1e lease 
110w at Bar, now in the case at Bar, between Maurice .Berkow 
and Lilly Berkow., his wife, parties of the :first part, and Henry 
L. Hammer, party of the second part 7 First of all, I would 
like to .ask you if at the time this lease was executed you 
t.epresented ·either one of the parties! 
page 114} A. I represented Mr. Berkow. · 
1Q. You were present in Mr. Diener's office when 
the lease was signed Y 
A. That ls correct. 
Q. Do you recall who else was there; approximately! 
A .. Mr. Hammer was tbere and Mr. Batchelor was there. I 
,don't know whether he was there the whole time.. I think he · 
was called in. 
Q. Was Mr. Diener there 7 
A. Mr. Diener was there. · 
Q. "Wbom was he representing? 
A. Mr. Hammer, and I don't recall-I am not sure whether 
]\fr~. Berkow was there at that particular time or not. I think 
:she was.· I am not sure about that. 
Q. This lease dated November 2, 1942-
The Court: Did you say that Berkow was there? 
The Witness: Yes, sir. Mr. Berkow was there .. 
Q. I hand you this lease notarized under date of November 
3, 1942, and ask you if you will read that second paragraph! 
A. Starting with "Witnesseth"? 
Q. Yes, sir. Read it yourself. As I understand this meet-
ing on November 2, 1942, when you represented Mr. Berkow 
and Mr. Diener represented Mr. Hammer, the meeting took 
place in Mr. Diener's office? 
page 115 } A. That is correct. 
Q. Had you been in on the transaction before 
that time at all? 
A. No, I hadn't. 
Q. You were called in that morning? 
A. Mr. Berkow called me on the telephone to come to Mr. 
Diener 's office. 
Q. You went up there at the time? , 
A. I think they were· there when I got there. 
ua Supreme Uourt of Appears of Virginia, 
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Q. VVha.t if any discussion. was carried on in regard to this·. 
lease, if you recall t 
· A. I couldn't ;recall any discussion; that has been five years, 
ago. I can.not recall auy conversation.. 
Q. Was the lease presented to you t 
A. Yes. I read the lease. 
Q. In the presence of the other parties t 
A. That-is:correct. 
Q. Do you recall whether or not they were considering-
whether M'r: Hammer or Mr. Dien.er were reading or con-
sidering the lease at the same time you were? 
A. I think that to· be correct. There were several copies: 
of the lease. 
Q. Was there any discussion or do you recall whether or 
not there was. any discussion a'S to a ten-year lease or five-
year lease or twenty-year lease apart from what 
· page 116 f th~ paper itself says! 
. A. No. I don't recall any discussion at any 
time as to the p-eriod of' the lease. . When I got there this: · 
lease-I assume this was the same one-it was all prepared,, 
typed up, :rea:dy for signature. 
Q. Did you read it over for Mr r Berkow f 
.A. Yes, I did. . 
Q. Did you advise :Mr. Berkow in connection witb itf 
A. I am sure I did. 
Q. Do yon kno,v whetl1eT ar not yon advised him specifi-
cally on that clause at the bottom of the second paragraph 
regardi11;g the sixfy-day notice f 
A. Well, I don't remember whether I did or not. 
Q. I don't imagine you remember whether or not there was: 
any discussion a:s to that particular clause Y 
A. I don ''t recal1 any. It could nave been, but I don't re-
call just what the discussion was. 
Q. In any event, the clause was in the lease, if that is the· 
lease. It was in the lease when you got there a:nd when the• 
parties discussed the lease f 
A. That is correct. 
Q. Do you recall whether or not-I a:m going to ask him 
two questions-do yon recall whether or not you formed any 
opinion in your own mind as to what that clause meanU 
Mr.' Brown: I object. 
page 117 ~ Mr. Bootiie: I am asking him whether be formed 
it. 
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' A. Mr. Boothe, I cannot answer that question fairly because 
this matter has come up since that time and I talked the mat-
ter over with everyone here involved except Mr. Hammer .. I J 
talked to Mr. Brown, :Mr. Berkow and you and Mr. Diener. I 
would say this: My impr,ession was the same as it would be 
now, that there was a sixty-day notice required. 
Mr. Brown: Of course, I move that that be stricken. 
The Court: Objection sustained. 
Mr. Boothe: Your Honor, Mr. Diener was asked the same 
question by Mr. Brown as to whether or not he could remem-
ber, and he answered-no, I guess I asked him, and he an-
swered he couldn't remember. 
The Court: Mr. King said he would say that now. 
Mr. Brown: Read the question. 
C\Vhereupon, the pending question was read by the re,. 
porter.) 
The Court: Then I overrule tpe ohjection and you can take 
an exception. 
By Mr. Boothe : 
Q. Do you recall whether .there was any occasion for you 
on this day at this meeting to state your impression to any 
of the people there? 
A. Regarding this 7 
Q. Yes. 
page 118 ~ A. -No, I don't. . 
Q. In other words, yon recall that you ·read the., ... 
lease, there was a· general discussion and the lease was signed, 
is that correct? 
A. That is about it. 
Mr. Boothe: I believe that is all. 
Bv · the Court : 
·o. You don't remember whether anybody on that occasion 
said anything about the extension? 
A. I don't recall that, your Honor. I don't recall any con-
versations. 
Q. Let me ask you this. Do you know whether or not at 
. that time the language of the sixty-day notice made an im-
pression on you? 
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A. I can only answer that question i11 the way I answered 
the question Mr. Boothe asked, that I cannot st~te, except 
t~at my impression was then prob~bly what it is now, that the 
sixty-day notice was required . 
. Q. How did. you arrive at that? 
A. That would be my impresio~, the meani~g of these 
words. 
Q That would be your impression now¥ 
A. Yes; sir. 
Q. Did it or did it not impress itself upon you at nll at 
that time? 
p~ge 119 ~ A. I couldn't answe'r that. I don't remember. 
Q. Did anyone on that occasion say anything 
about the extension of the lease f · 
A. I don't' recall? 
By Mr. Boothe: .. 
-- ·Q. Did anyone object to the phraseology, "sixty days,,? 
A. I don't recall that. 
CROSS EXAMINATION. 
· ay Mr. Brown : 
Q. In connection with your entire handling of this mat-
ter, did you have any notations made whatsoe-ver concerning 
your handling of the case for Mr. Be1;kow at that time 1 
A. You asked me that. I told vou that I had made a search· 
for this file. Now, unfortunately;! had a fire in my office about 
a year ago and those files, the old files had heen stored. They 
disappeared some time during the fire, right after the fire, 
so I couldn't locate any file on this. The lease was in the 
file. ,Vhether I had any notations or not, I don~t know~ be-
cause I didn't appear in the matter until, I think, the day this 
was signed. The lease had already been prepared. 
Q. After it was signed and you left, that was the end of the 
situation as. far as you were concerned? 
A. Yes, sir, until°this came up. 
Mr. Brown: That is all. 
-~-
, 
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page 120 } Thereupon 
W. S. W -#\SHINGTON, 
,vas called as a witness by counsel for Defendants and, l1aving 
been duly sworn, was examined and t~sti~ed as follows; 
DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. Will you please state your namet 
A. W. S. ·washington. 
Q. And your occupation 7 
A. Real estate broker, Alexandria, Virginia. 
Q. What is your age f 
( 
.A. Fifty-eight. 
Q. How long have yon been in· the real estate business 1 . 
A. A' little owr twenty.five years. 
1Q. Where is your present office Y 
A. At 1615 Kin~ Street, Alexandria. . . 
Q. Are you familiar with commercial real estate values in 
the City of Alexandria in general and on and near King 
Stree~ in particular? · · 
A. i5omewhatl yes, sir. , 
Q. Are you ramiliar with the property at 709-711 King 
Street, Alexandria, Virginia Y 
A. Somewhat, yes, sir. 
Q. Do you know who occupies or what business occupies 
the first floor and basement of that premises t 
page 121 ~ A. On the first floor it is occµpied by a shoe 
repair shop and what is commonly known as a 
receiving station for cleaning and laundering. 
Q. Is that business in the name of Alexandria Cleaners? 
A. Yes, sir. That is the name on ~he front of the building. 
Q. Can you ·state whether or not smce September 15, 1947, 
there have been any properties which are more or less com-
parable and which might have housed this business eithet on 
'.King Street within three or £our blocks or just off of King 
Street? 
A. Yes, sir. There is one place on the 500-block of King 
Street known as the Wild Building. It is about two doors 
from the First National Bank. It is for rent thHe. One of 
the heirs listed it with us for rent, and recently he told us 
that while they were asking $500 a month for it-
Mr. Brown: I think hearsay evidence on that, your Honor, 
precludes what somebody would tell him. 
' 
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The Witness:. It is listed with l!IS for rent. 
Mr. Boothe.: I was going. to say that an e:x;pert, having 
qualified as an expert in real e.state busines~ can certainly 
give the rental values of these properties, and I would sug-
gest that it is customary for them to go into the reasons for' 
Urnir knowledge. If you don't want the reasons, we can ask 
him the values. 
page 122. ~ The Witness! One of the owners· listed it with 
us for rent .. 
By Mr. Boothe: 
·Q. What is that rental f . 
A. He told us that while they were asking $500 a month for 
it, they would consider a proposition of somewhat less than 
·that, although he didn't give me any other figure. If we could 
get an offer, he would like to have an opportunity to con-· 
sider it . 
Q. How about any other properties in addition to that vVild 
property! . . 
· A. We listed through another real estate office the prop..: 
erty known as the Demayne property, which is in the 800- . 
block oi King Street, and they are asking $500 a month rent 
for the first floor of that building. 
· Q. Are you familiar with the firm of Chauncey & Clarke t 
Ar I talked to Mr. Clarke of the firm of Chauncey & Clarke· 
because I knew they had recently moved into that area. 
Mr. Brown: I want to object to what everybody is telling 
this witness. 
Q. Was that Chauncey & Clarke property ever listed with 
you before they went into iU Did you have knowledge of this: 
listing? 
A. I did not. 
· Q. Are there any other properties in tllat gen-
page 123 ~ eral area of which you do have knowledge? 
A. The building formerly occupied by George 
Revnolds of the real estate office of the 100-block of South 
Coiumbus· Street.· 
Q. ls that 104. South Columbus Y A: That is 104 South Coliimlms. 
Q. What is that property? Has that been available in the 
last five months and what has it been available fort 
A. $250 a month. 
Q. For the entire bnilding! 
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A.. Yes~ sir. 
Q. It is about a quarter of a block off King Street? 
A. It is probably less than one hundred feet from King 
Street. 
Q. Al'ound the corner from the present location of the Alex-
andria Cleaners Y 
A. Yes, sir. 
Q, Do you have any other properties there Y 
A. There is a property in the 900-block of King Street, next 
to Montgomery Ward's, for rent at $350 a month. 
Q. vVonld that be suitable for a pick-up station or clean-
ing, pressing and dyeing pick-"UP station? . . 
A. The location would' be very good. At the present time 
it is a dwelling and there would have to be soine alterations 
there in the building. 
page 124 ~ Q. 'fhe entire building is available for $250 a 
. monthf 
A. That is right. 
Q. Do yon have anything Plse1 
A. I know of one that w;:i~ rHnted in the 500'-ploc~ of King 
Street. That is the Benrlhcim Building; and I believe that 
was previonsJy clisc11sc:;ed here. 
Q. That was previous to September, 1947 7 
A. May of 1947. 
l\f r. Boothe: That is alJ. 
CROSS EX.A.MINATION. 
By l\fr. Rrown: 
Q. Mr. ·washingto11; the 900-block of. King Street had one 
building and t.h~t i~ a dweI1ing, 1:enting fot $350 a month? 
A. That is right. 
Q. r~Phat js not a sloro1 . 
A. No. J t is a cl welling. It is r.oned Commercial, and it 
is in a coii1rnerciill Hi'ea. 
Q. 1t is a ho11se? Peopie tn·c lithig in it? 
A. No. It is vacant. 
Q. And eonversion into a store would cost a cons1derahlc' 
· amo.unt of money? · 
A. It would probably cost six or eight thousand dollats. 
Q. To convert it into a store Y 
A. That is right. 
Q. The one that Chaui1ccy & Cladrn ]1ave that 
page 125 ~ :M:r. Boothe asked )rou abottt, that is about one-
quarter the size of 711 :king Street 1 
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A. It is possibly a little larger than that, but considerably 
smaller than the one at 709 King Street. 
. Q. You know the neighborhood around 709 King Street f A: Yes, sir. · 
Q. Is it not your opinion that the six and the seven-hundred 
-block of King Street are the best two blocks for commer-
cial property in that area? 
A. I think probably the 500-block compares very favorably 
with them and is good. 
Q. And the one store that would be available in the 500-
block of King Street, you heard testimony it would run be-
tween thirty and forty thousand dollars to convert that build-
ing so it could be use~ as a business? 
A. I think it could be used as it is. It was used up to 
a few. days ago as a business property. 
Q. It has got an old front? 
A. It is not a particularly modern front. 
Q. It has been in there for fifty years or more? 
A. No. I can remember when it was put in, and I was a 
pretty big boy. I was a grown man. 
Q. You know the condition of 711 King Street. How does 
laid out. Have you been in tliat store Y • 
A. I have been in it, not real recently. I have 
page 126 ~ viewed it from the street once or twice in the 
last dav or two. 
Q. You haven't ·been inside f 
A. Oh, yes. 
Q. Have you been all the way through it? 
A. I inspected it several times, yes, sir. 
Q. When? . 
A. I don't know that I can tell you the exact date of it, not 
any time real recently. 
Q. Before 1942? 
A. Yes. 
Q. The shoe repairing equipment that is located in there, 
plus all the building equipment, ·won't fit in the Chauncey 
& Clarke building, will it? 
, A. Yes, I expect it would. 
B.y the Court: . 
Q. ·Where is the Chauncey & Clarke building? 
A. You wouldn't have as much remaining floor space in the 
Channcey & Clarke building as you have in the present build-
ing because it is considerably smaller, but in the present 
building at 709 King Street, over on one side and occupying 
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:about half .of .the front rooll!_ is the shoe cepairing equip-
ment, and on the east side or the right side, as you view it 
irom the front there is .shelwin,g in there for the rece~pt of the 
.laundry packages. I think you could probably :'get that s_rune . 
equipment in the Chauncey & Clarke building4 
page 127} Q. Where is the Chauncey & Clarke building? 
.A. That is the building over Gibson's old dmg 
:store. 
By Mr. Brown: 
Q. You know that the store as it is now set up at 709 King 
:Street almost takes up all the space except room they need 
for customers? · 
A. No. There is ·a good deal of excess space in there. 
Q. Have you ever been in business in your life besides the 
r.e·al estate business! 
A. Yes. 
Q. What kind Y 
A. Electrical contractor and business and general elec-
trical supply business. 
Q. Where? 
A. The 700-block of King Street. 
'Q. How many years ago was that Y 
A. About twenty-five years ago. 
Q. You haven't been in business ·since then except the 
real estate business T 
A. No, sir. 
Q. Have you ever sold anything besides real estate? 
A. We have rented and leased a good many propertie~ 
Q. You have never had occasion to sell a store for a mer-
-chant? 
A. Yes. 
page 128} Q. How recently? 
A. From time to time we have sold several 
places on King Street during the period I have been in busi-
ness. The last place I leased was the building -at 1501 King 
Street. 
Q. You leased that building? That was an empty building? 
A. That is right. . 
Q. I am asking now about businesses that were going .con-
cerns with established good will, with stock in trade. 
A. Did I ever sell one 7 
Q. Yes, sir. 
A. Yes. 
Q. Name the one you sold. 
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A. The last one . that I sold -w.as a filling. station, this past 
summer. 
·. Q. Have you ever sold a cleaning and dyeing establishment t' 
A. N 01 I n8ver did. Q. Do you know anything about the b.usin.ass1 
A. No, I don't thittk I dt;., . 
Q. Do you know anything about the sho·e repairing busi-
ness! 
A. No.. . . 
Q. Do you .know whether a man who has been established 
for :five. years in a location on Ki11g Street in Alexandria; in 
the 700-block area, would hav<:t good will? 
page 129 f A. He should have. 
Q. If that mail. is making a living up there and 
doing a gro·ss bnsinesg of approximately $fi0,000 a year anff 
pays his bills and pays· his rent, would you say that man had a 
lucrative business? 
A. I would think he did~ . 
Q. What is the best street in the City of Alexandria for 
· business? 
A. King Street. 
Mr. Brown: I have no !urth~t questions~ 
ltE .. DIRECT EXAMINATION. 
By Mr. Boothe ~ . 
Q. About that ChanMey & Olat·ke building·; what business: 
was in there before Cbamtcey & Clttrke ttwved in? 
A., Just prior to the t1me Chattncey & Clark~ moved in; it 
was a real estate office, but prior to it, possibly two yettrs,. 
there was a shoe repair business· in ther~. 
RE-CROSS ElXAMiNATION, 
By :Mr. :Bro'Wll ~ 
Q. The Reynolds Building is a dwellingf 
A. It was f 9rtnetly a dwe1Ii11g. It bas been used as an 
office, the first and second floors, for the last two years. 
Q. Nut converted to stores f 
A. No, sir. 
page 130 ~ Q. It is offices 6l 
A. Yes, sir. 
:Mr. Brown : That is alL 
, 
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T:1Iereupon 
MAUR.ICE BERKO"W, . 
was called as 'a witness in his own behalf and, having been 
duly sworn, was examined ·and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. Will you please state your full name? 
A. Maurice Berkow. · 
Q. Your age at the present time! 
A. Fifty-six. 
Q. ·where do you live right now? 
A. Miami, Florida. 
Q. Were you at one time in business in Alexandria? 
A. Yes, sir. 
Q. When was that, approximately, how lorig a period of 
time? 
A. A little over five years, I would say, the last time· I 
was in business. 
Q. AU tog·ether, ho,v long have you been in business in 
Alexandria Y • 
A. In Alexandria? 
Q. Yes. 
page 131 ~ A. I. would say around twenty years. 
Q. Did you at one time operate the business at 
709 King Street? 
A. Yes, sir. 
Q. And do you still own the building at that location? 
A~ Yes, sir. 
Q. ·when did you buy tba t building? 
A. I would say about nine years ago, about ten-between 
nine and ten years ago, approximately. 
Q. About 1937 or 1938? 
A. Just about that time. 
Q. Did you operate a business at that site? 
A. I did ; Alexandria Cleaners. 
Q. What kind ·of business? 
. A. Cleaning, pressing and repairing, laundry, s.hoe repair-
mg. 
Q. Did you do shoe repairing on the premises? 
A. Yes, sir. 
· Q. How about cleaning, dyeing and laundry f 
A. We farmed that out. 
Q. You didn't have.facilities and farmed that out? You 
sent that out somewhere? 
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A. Yes, sir. _ 
Q. Who pperated that business with you when you opened 
it and kept it going! . 
page 132 r .A. ·wen, my boys and my wife and I did it 
for a while. 
Q. Did a time come that you lost your health, so to speak Y 
'.A. I lost my health. 
Q. Who helped in the business Y 
A. I lost my sons when they had to be sent to the Army. 
Q. When was that? 
A. Around six years ago, close to six years ago, in that 
period, about the time of the war. 
Q. Whom did that leave to run the business! _ 
A. That left my wife and my son, my youngest son. 
Q. And yourself Y 
A. Well, I was sick at that time. 
Q. How many sons were called into the service? 
.A. Three. 
Q. You say you were sick at that time. What was your 
trouble? 
A. I had a heart condition. 
Q. When was that? 
A. Just about the time we sold it. 
Q. About when and where did you first contact Mr. Ham-
mer about the sale or purchase of this business 7 
A. There was an outfit, Arlington Cleaners, that used to 
do our cleaning for us, and Mr. Thelma, I think is his name, 
· knew the circumstances I was operating under, 
page 133 r my wife was sick, I had one boy left. We couldn't 
operate it, had to sell the business. I told him 
1 wanted to sell and that is how I met Mr. Hammer. Mr. 
Thelma told me he thinks he has got ·the man to buy the 
business, and I found Mr. Hammer, and I met him down there 
as I was bringing my work to Thelma. 
Q. You and Mr. Hammer met up and he did make some 
proposition about buying the business 1 
A. He seemed to be very much interested. He said he 
was looking for a cle3;ning and pressin~ business. He had 
lots of experience and had been in business for years. He 
said he would be very much interested. 
Q. How much did you say you wanted to get for the busi-
ness itself? How much did you tell him you wanted for the 
business Y 
A. I told him $12,500. 
Q. That was for the business, all the business itself? 
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A. "That was for lo-ck, stock and barrel. It included work 
·we had on hand, equipment, counters, sboe repair outfit, ac-
cording to our inventory for truck, ·equ'ipment and. what we 
bad on band, around $6,000. 
Q. Did lvir. Hammer make any mention as to 110w long be 
wanted the lease on tbe building for! . 
A. "There never was anything mentioned. He wanted to 
know how long a lease I would give him. I told him I would 
give him five years. 
Q. Do you reme111ber about when that discus-
JJag·e 134 } sion took place? 
A .. It took place in-well, we were talking about 
it and he was very much interested and while we were talk-
ing he wanted to.know all about it and I think tbat is exactly 
when it took place, when we were talking to one another. 
Q .. Did there come a time you went to Mr. :Oiener"s office. 
to discuss iU 
A. He looked at the store and liked it very much. He didn't 
-question the price or the amount; we were doing a nice job 
.at that time. He looked at it and he bought it. He said he 
was satisfied to buy the business. 
Q. What rent were you asking for at this ti.met 
A. $225 a month. 
Q. Did there come a time you went down to Mr. Diener's 
-office after Mr. Hammer had looked at the equipmenU 
.A. He was satisfied to buy it and Mr. Diener was his law-
yer, so naturally we went down to Mr. Diener's office to draw 
up the agreement and everything else. He was going to buy 
the place. . 
Q. Did he say anything to you down there about a ten-year 
lease or a renewal of a five-year lease? 
A. Well, when we first got together and we were satisfied 
with the proposition, he understood and he knew it, that that 
. was all he was getting, a- five-year lease. He kept 
page 135 } saying how about a five~year privilege. He kept 
saying he was satisfied to buy it with the five-
year privilege. I reconsidered and told him that I would 
give him a five-year privilege for an increase of rent, with a 
stipulation he had to give me a notice at the end of five years 
whether he is going to observe the option or not. 
Q. You say when you discussed it with him you said it had 
to be an increase in rent Y · 
A. Yes. · The first five years it was $225. When he worried 
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me about an extension \\;e de~ided on the $250· for the addi-
tional five years und·e-r the terms of the Iease-. 
Q. Was there any discussion as· to~ how mueh notice lie- was 
to give yoot 
A.. Sixty days-. 
Q. When· did that take pface·f 
A. I gave Mr. Diener, and he- was tliere, and I gave Mr:.. 
Diener everything· that we wanted irr the lease, right in Mr:. 
Diener's office,. right in Mr. Diener's office, and when Mr:. 
Diene-r drew up the- Ieas-e, a:nd then that is·when I got in Mr .. 
Stanley King to reacl the lease for me. I explained to Mr~ 
King 1t was an out and out Iea:se, provided I got sixty-day 
notice. Mr. Kin$' read it and said he thought it was all right .. 
Q. Yon saw the memorandum th.at l\fr. Diener put in evi-
dence here this morning that Mr. Diener drew :UP with your 
signature, on it°l' 
page .136 ~ A. Yes. 
Q. That is elated' October 29, 19427 
.A .. Yest sir .. 
Q. Did you and Mr. Hammer ever have any discussions: 
about this deal after that memorandum was signed and before 
the lease' had been drawnr . 
.A. After the memorandum was signed! 
Q. Was . 
.A. Well, it was understood that-the only thing I can re-
member, that was a preliminary thing· that :M:r. Diener put 
down and to· my best recollection that was, it was supposed 
to be a five-ye·ar lease, and that is all, and then when Mr:. 
Hammer im;isted 011 an additional five years, then Mr. Diener 
probably put it down. I don it remembeT, but when the lease 
was drawn up, Mr. Hammer knew and l\fr. Diener Imew and 
I knew t:hat tbe only wa:y l\fr. Hammer could have got an · 
additional five years was to give me notice whether .he was'. 
g9ing to take it or not. · , . · 
Q. After the memoTandum was drawn before the lease 
was exceuted, did you have a:ny conversation with Mr .. Ham-
mer or Mr. Diener t 
A .. Yes. 
Q. You continued to nave tl1em r 
A. Yes. We had conversa:tions. Mr. Diener handled tllis, 
and he made quite a few changes in the lease in 
page 137 ~ reference to the notes, and Mr. Hamyµer under:.. 
stood and Mr. Diener understood-· Mr. Diener 
was his lawyer, and l\Ir. Diener understood that that is what 
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I insisted on, and that is what I wanted, was the sixty-day 
notice in that clause. 
Q. That memorandnum calls for $4,000 cash payment? 
A. Yes, sir. 
Q. When the transaction was closed and the lease was 
signed, did you~get $4,000 cash from Mr. Hammer? 
A. No, sir. 
Q. ·what did you get? 
A. I got a note for $1,250 payable in thirty days. 
Q. And the balance, $4,000, in cash f 
A. No, not $4,000. Well, there would be $2,750 ca.:sh. 
Q. I say the balance of the $4,000? 
A. That is rig·ht. 
Q. So that was one change tl1at took place between the time 
the memorandum was executed and the time the lease was 
signed and the deal was closd 1 
A. That is right. 
Q. You had to have some conversation about that? 
A. That is right. . 
Q. When you went to Mr. Diener's office to sign this lease, 
did you take ].\fr. King with you or did you call him up? 
A. When that lease was drawn up, I called Mr. King to 
read that lease and see if it was all right, what I 
page 138 ~ wanted. 
Q. Was this sixty-day clause-
Mr. Brown: I don't think Mr. Boothe ought to lead this 
witness. He is capable of asking the question of what took 
place. He refers to specific evidence that would bring one 
answer. I object. 
Q. "\Vas this lease which bas been introduced in evidence, 
was this the lease you signed in Mr. Diener 's office f 
A. Yes, sir. 
Q. Is it in the exact form now as it was then t 
A. Yes, sir. 
Q. The same terms that are in it now were in it then 1 
A. That is it exactly. · 
Q. And any terms relating to notice to be given you are 
in there now as they were then Y 
A. That is how I signed it the clay I called in Mr. Stanley 
King. 
Q. Do you have any recoll~ction as to whether any par-
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ticular point was made of the notice or not at the time of 
the closing of the transaction? 
A. The . point was made before the lease was drawn up 
about the sixty-day notice, and that was clearly understood 
between everybody concerned and when I was given that lease 
to read I was satisfied that that is what we all agreed upon. 
Q. Did you ever go to Mr. Hammer and tell him that he had· 
. to make any repairs of any kind on the~e prem-
page 139 ~ ises ! 
A. No, sir. 
Q. Are you familiar with Mr. Hammer's present property 
out on 604 Montgomery Street? 
A. I was there myself. 
Q. Tell us very briefly what is in that building, just. a8 you 
go in. · · 
A. As you walk .in, they got a counter with girls, three or 
four girls, working behind the counter, and racks behind the 
counters where finished work is hung up and the waiting room 
has a lot of settees, more or less a waiting room, fixed up 
very elaborately. It looks like stuffed felt cushions; settees. 
Q. Wbat else besides the waiting room? 
A. Then in the back office on the second floor there is a 
switchboard and he also does his repairing on the second 
floor and offices in .part of the building. He has his plant, 
entire finishing plant. He has a boiler, automatic boiler, oil 
burner. He has tumblers, extractors, pressing machines, iron-
.-tH'H and air for the ironers and a complete modern plant, 
with everything in the world it takes to rrin a plant. He has 
.got it in there. 
Q. Were you in the cleaning and pressing business f 
A. I was almost twenty years. 
Q. Would you be in a position to say whether or not he 
has a modern, up-to-date, almost complete cleaning and press-
ing planU 
page 140 ~ M:r. Brown: Your Honor, I don't see the rele-
vancy of it. 
The Court: ·what is the relevancy? 
Mr. Boothe: I think it is relevant to show quite contrary 
· to the first inference given this Court this morning that this 
man's main busine~s was down here on King Street, he has 
got this plant which is the center of his operations and that 
therefore any injury he might suffer, if any, would be far 
smaller than if he operated from 709 King Street, if his chief 
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bas-e ·Of ·0J:9erati-Ons were the prOJ)erty at 709 King Street, and 
I think we are entitled to shaw what the extent of his setup 
is. He has alleged an irreparable injury to his business., and 
I think we are ·entitled tQ show it is f.ar from .great. 
The Court: All right. 
Mr. Br(l)wn-: Exception.. 
By Mr. Boothe-: 
Q. I asked you whether or no't yon are in a positio:n to tes-
:tifv Y 
· A. I think it is a:baut the .best equipped plant I have ever 
~,:;een o'f that siz-e. 
Mr.. Boothe : Your "'itness. 
DROSS EXAMINATION. 
By Mr. Brown-: 
Q. Mr. Berkow, · in 1942, besides running this busiu-e~s at 
709 King Street, you also had a business in Wash-
page 141 } ington ! 
lislunent. 
A. I had a small cleaning and pressing ·e·stab-
Q. You ran that yourself! 
A. Yes, sir. 
Q. How many pieces of property do you own t 
Mr. Boothe! May I ask you the pu:cpose of this, 
Mr. Brown: I want to show that thi~ man has been en-
gaged in renting properties on other occasions. I want to 
show his experience along that line. I think it is very im-
portant. 
Mr. Boothe: About how many pieces of property he ownsY 
Bv Mr. Brown! 
.. Q. Do you own any other property besides 709 King 
Street? 
A. My home I live in. 
Q. Any other commercial property f 
A. No. 
Q. Is there any property in Florida you lease? 
A. Yes. 
Q. You lease that out 7 
A. Yes. 
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Q. You say you nave been engRged irr tlie tailoring and 
cleaning business for a number of yea:rs·Y 
A.. I have be·err in tne City of Alexandria most of the- time'.. 
Q. Yoo say :Mr. Hammer I:ra:s an efubora-te plantf 
A. I tnink sm. 
page 142. f Q. Y o:u think a great deal of 709' King Street 
as a goad stoTe and very good location! 
A. I thfnli: it is .. 
Q. You: know that :ff Mr: Hammer did not nave that store· 
on King Street for tt business, bringing in busine-ss,. he could'. 
not conduct mi elaborate plant,. could he f 
A. From what Mr .. Hammer told me himself in Iiis own 
place, he- told me that pi.ace- on Montgomery Street is' doing 
a whole lot more· business than ne hRs ever done on King 
. Street .. 
Q. Do you know tnat Mr. Hammer bas improved those 
premises and built up some g_oodwill and customers in that 
neighborhood f · 
.A .. Wheiref 
Q. On King Street. . 
A. I don't know. I turned ove·r a bigger business to him 
than· ha is doing today .. 
Q. You turned over a big·ger business-1 
.A. At the time he· bought me out, he testified he wa:s doing· 
a thousand a week. When I sold out to him I wa:s doing more· 
than that in· the Ianndrv business .. 
Q. y OU know Mr~ Hammer has paid you tne rent for the 
premis·es? 
A. He· has paid rile .. 
Q .. At the time you wanted to sell this business to Mr:.. 
Hammer, you offered it to him? 
page 143 ~ A. He agreed to buy it. 
Q. He sure did, and yon negotiated with him f 
A. That is right .. 
Q. He wanted a five-year leaser 
A. Yes. That is right. 
Q. "\Vith a five-year option f 
A.,, He never mentioned it until after we were talking about 
it and he insisted on a five-year option. 
Q~ You were in~istent you wanted a sbcty-day notice! 
A. We agreed on that .. 
Q. With Mr. Hammed 
A. Yes. 
Q. W11ere was that, in the store or in ·washington1 
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A. That took place in our conversation. 
Q. In the beginning f 
A. In the beginning. On that sixty-day clause you are talk-
ing about? · 
Q. Yes. 
A. I think that was iuentioned in Mr. Diener,s office. 
Q. Yon were talking with Mr. Hammer in Mr. Diener's 
office? 
A. It was strictlv understood between Mr. Hammer and I. 
He was satisfied with the conditions. It was strictly a five-
year lease and there was never anything else mentioned about 
. a ten or fifteen or twenty-year lease. 
page 144 ~ Q. So i£ I get your story correctly, you bad 
agreed with Mr. Hammer either before or at the 
time you reached Mr. Diener~s office, that you wanted a sixty-
day notice! 
A. First it was strictly a five.:.year lease until I :finally de-
cided all right, I will give him a five-year option with an in-
creased rental with a sixty-day notice, so I would protect 
myself whether he is going to stay there or not. 
Q. That was very important to you? 
A. I ihink so. 
Q. It was understood you were going to give a five-year 
extension provided he g·ave you an extra $25 a month and a 
sixty-day notice! 
A. That .is right. 
Q. You are positive of thaU 
A. That was all right. 
Q. You had agreed about that, however, before you were·, 
at Mr. Diener's office or while you were at Mr. Diener's of-
fice? 
A. We talked about it. 
Q. Answer my question. 
A. vVe v.rent to Mr. Diener 's office once or twice. 
Q. The first time you were there was to make the negotia-
tions and the second time- you were there to sign the lease 1 
A. Yes, sir. 
· Q. When did you make up your mind that you were going 
to give him a five-year option, before yon got to 
page 145 r I\fr. Diener's office the first time or when you got 
·· to Mr. Diener's office the first time? 
A. I think when we got to Mr. Diener's office the :first time. 
Q. You then made up your mind you were going to give 
him a five-year option provided be gave you a sixty-day no-
tice? 
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A. That is right. 
Q. You discussed it with him? 
A. He knew it. · 
Q. You told him about itY 
A. I told him about it. 
Q. You told him you were going to have that sixty-da·y 
noticeY 
A. That is what w·e agreed on. 
Q. You agreed on iO 
.A. Yes, sir. 
Q. Read that over. Is that your signature? You didn't 
put anything in there about a sixty-day notice. 
A. There is a lot in there that are not in the lease,. a lot 
of things in the lease not on here. 
. Q. You put in there, in that agreement, how much the rent 
was to be per month for the first five years? 
A. Sure. 
Q. You put in there about the extra $25 for the next five 
years, didn't you Y 
page 146 ~ A. Yes. We agreed on that. 
Q. He was to pay more for the second five 
years! 
' A. That is right. 
Q. You also insisted on a sixty-day notice¥ 
A. Yes, sir. That is right. 
Q. You didn't put it in that agreement when you signed 
iU 
A. I am going to answer it. It wijs not necessary because 
there was a lease, too. That was just an idea that we were 
going to negotiate. 
Q. Now, Mr. Berkow, after you went to Mr. Diener's of-
fice and he made this memorandum and you signed it after 
you read it, didn't you Y 
A. Yes, sir; sure. 
Q. You knew what it contained f 
A. That is right. 
Q. You can read? 
A. Sure. 
Q. You signed it and got your $5001 
A. I don't know whether I got it or Mr. Diener got it. 
Q. You left Mr. Diener's office? 
A. Yes. . 
Q. You were never back there Y 
A. Not until after that lease was drawn up. 
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Q. Did you g-o back with Mr. Hammer? 
:page 147} A. I dicln 't think it was necessary. Mr. Ham-
mer is the one that told Mr. Diener what he 
wanted and Mr. Diener wrote up that lease under Mr. Ham-
mer's instructions and then I .read it to see if it was all right, 
and that is when I g'Ot' Mr. King. I want to make it very 
clear to you and the Court, that lease was drawn up under 
Mr. Hammer's instructions. Mr. Diener was Mr. Hammer's 
lawyer and Mr. Diener represented him and wrote up that 
lease under Mr. Hammer's instructions, and when it was 
·presented to me, as far as my satisfaction, that is when I 
called in Mr. King to read it and see it was all right, and I 
accepted it. " 
Q. You said you wanted a sixty-day notice, didn't you Y 
A. No, sir. I didn't say a word. When I came into Mr. 
Dfoner 's office that lease had already been drawn up. 
Q. Now, Mr. Berkow, did you ever have occasion to go 
to Mr. Hammer's place of business and talk with him about 
giving up this lease prior to September 16th? 
.A. I can not recall that I did. 
Q. Let me see if I can refresh your recollection. Did you 
go to Mr. Hammer's place a couple of years ago when you 
we1:e trying to sell the premises and tell him you were getting 
$15,000 for the premises? 
A. I don't remember. I don't think I did. 
Q. You may havef 
A. ,I could have done it. 
page 148 } Q. You could have done it, but you don't re-
member that? 
A. I could have done it. I knew Mr. Hammer had a five-
year lease and a five-year privilege, and I knew if Mr. Ham-
mer exercised his option he would have another five years. 
Q. You knew at the time you talked to him you were in-
terested then in getting him out? You wanted to sell the 
building? 
A. I had nobody interested at that time to buy, only some-
body that would approach me, but there was nothing definite. 
Q. Did you go to Mr. Baker's office and discuss it? 
A. Yes, I did. 
Q. Didn't you tell Mr. Baker you couldn't sell the prop-
erty because it had seven years to go? 
A. No, sir. 
Q. You didn't? 
A. No, sir. I told Mr. Baker five years and a five-year 
privilege, under ce.rtain conditions. 
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Q. You to·ld him the conditions? 
A. I didn't think I meniioned it. l knew what tne condi-
tions were~ 
Q. Didn''t you have a prospe'Ctive· customer for the sale 
of the building at that time? . · 
. A. Only what Mr.-whatever his name is-that real estate 
man that was here, and Mr. Baker, he told me he 
page 149 ~ thought he got a sale for ine. He told me he got 
a man that was interested. 
Q. YOU were interested in selling'! 
A. I think I was. 
Q. You told him of course you coulcln 't sell, he had this 
option Y . ~ 
A. No. I told him tllat the only way he could buy it, the 
buyer would have to make arrangements with Mr. Hammer 
because at that time Mr. Hammer still had about two years 
on that five. 
Q. You also told 'him that you would go up and talk to M:r. 
· Hammer and see if you conldn 't get hi~ out of his lease Y 
A. I don't remember saying that. I think Mr. Baker went 
to see ·Mr. Hammer himself. · 
Q. Yon don't know that? You just think thatT 
A. I think Mr. Baker told me. 
Q. You don't know about that? 
A. Whether they saw him or n_ot, i don't know. 
Q. How often would you go into Mr. Hammer's store¥ 
A. I would go in there quite often, for a shoe shine, a little 
cleaning and he used to do most of our laundry when we lived 
upstairs. 
Q. You went in there continuously from the time you sold 
-him the place until yo:u left for Florida t 
A. I would say so. 
Q. · When did you go to Florida 1 
page 150 ~ A. About a year and a half I have lived in 
Florida. 
Q. Do you own your home down there nowt 
A. I sure do. 
Q. You reside there? 
A. I come to Alexandria quite often. 
Q. You ~oine to Alexandria; but you don't have a residence 
in Alexandria Y 
A. My daughter's house. 
Q. Where is that? · 
A. At 416 Rucker Place. 
Q. You don't live there with bed 
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A. No, only when I come here. 
Q. That was a visiU 
.A. I stayed three months when I was here. 
Q. That was a visit? . 
A. I still consider Alexandria my home. 
Q. When you came back to lVIr. Diener's office and they 
presPnted you with a lease for your examination, you gave 
the lease to Mr. King to read, isn't tba t correct! 
A. That is right. . 
Q. And Mr. King said, "Go on and sign it'' t 
A.. After he understood wbat it was. I told him exactly. 
what I wanted as far as the option is concerned and Mr. 
King said that was all right. 
Q. Tell the Court what yotdold Mr. King what 
page 151 ~ the option was. 
A. It was understood between Mr. King, Mr. 
Diener, :Mr. Hammer and myself that the option was a five-
year lease, extended with a sixty-day notice .. He had to give 
me sixty days' notice whether he was going to exercise the 
option or not. 
Q. Whether he was going to exercise the option or not. Did 
you tell Mr. King· that in the· presence of Mr. Diener and Mr. 
Hammer1 · 
A. Yes. It was understood. 
Q. I asked you if you said that? 
A. Yes. It was understood he was g·iving me a sixty-clay 
notice. 
Q. Answer my question. I am asking you if you said to 
Mr. King, "I want a sixty-day notice''. 
A. I said to Mr. Hammer and i\Ir. Diener-Mr. King came 
in after that lease had alreadv been made. We had settled 
between Mr. Hammer, :Mr. Diener and myself· that we are 
going to g-ive a five-year extension with a sixty-day privilege 
of a renewal of an option. That is what we knew, and on 
the strength of that :Mr. Diener wrote up that· lease. 
Q. Did you tell Mr. King you were going to get sixty days' 
notice for the renewal of that five-year option 1 
A. I don't remember whether I told him or not. 
Q. You don't remember 1 
.A. I don't remember exactly whether I said 
page 152 ~ that. I called in l\ir. King wben that lease was 
drawn. 
Q. I don't like to quibble. Yon understand simple English. 
J.?id you tell Mr. King at that time-that is simple enough-
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that you wanted the sixty-day notice in that lease? Answer 
that question. 
A. I will answer it my. way. 
The Court: He can't answer it the way you want it. 
Mr. Boothe: He has asked the question three times. 
The Court: Go ahead. 
The "'Witness: l\Ir. King was not called in until that lease 
was drawn up. Now, I hadn't said anything to Mr. King, 
anything to Mr. Stanley King, to anybody when I came in to 
that office. I read the lease. I called in Mr. King. He read 
the lease. He read the lease and he read all the other pro-
visions. I said, '' Is it all right·?'' He said, '' As far as I am 
concerned, it is all rig·ht''. I said, "I am supposed to get a 
sixty-day clause in there. Is that right?" He said, "As far 
as I am concerned, it is all right. That is the best of my 
recollection. 
By Mr. Brown: 
Q. You did tell Mr. King you wanted a sixty-day clause! 
You were insistent that clause be in there? 
A. Positively. Absolutely. 
-· ·Q. In September of last year, August of last year, you were 
here in Alexandria? 
·page 153 ~ A. I think so. 
Q. You consulted with Leroy Bendheim, didn't 
you? 
A. In reference to what? 
Q. In reference to this property and lease Y 
A.. Not to the lease, no, sir. 
Q. You didn't? 
A. The only thing that lease stated, that if he would rent 
to anybody else-the stipulation is right there. I will read 
it to you. 
Q. I didn't .ask you that. 
A. You want me to answer. I will tell you. It says right 
there, if he was to sell this business to the same kind of a 
business, in the dry cleaning and repairing business;he didn't 
have to get my consent, but if he would sell the business to 
any other kind of a business, .he would have to get my con-
sent. I found out Mr. Hammer has leased part of that store 
to a watch repairing man. I got in touch with ~r. Leroy 
Bendheim and asked whether Mr. Hammer was in his right 
in doing t)1at. I found out be was so I didn't argue any 
more. 
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·Q. Did you discuss this notice for xeue1.val Cl>f the I.ease 7 
.A. No, sir. · 
Q. You did n<.>tf 
A .. No, sir .. · 
. Q .. After 'September 12th, who prepared the 
page 154 ~ notice for Mr. Hammer to remove from the prem .. · 
ises, dated September 16, 19471 
A. Dated when! 
Q. Wha prepared this letter, sir j 
A. That was in September, that is right. .At that time I 
went to l\tlr. Leroy Bendheim. 
Q. An"9 he prepared that, didn't be, for you Y 
A. He said for me to write him a notice and I asked him 
to have it written for me. 
Q. He prepared it for you.t 
A. Yes.. 
Q. After l.fr. Bendheim prepared the notice for you, you 
·signed it and sent it out to Mr. Hammer. You received a 
notification from Mr. Hammer that he wanted to stay on that 
extra five years, is that not right i 
A. The only time I· received a notice from Mr. Hammer 
was in Leroy Bendheim 's office when you yourself presented 
·it to me. 
Q. You live at 1257 Third Street, N. W., Miami City, 
Florida, is that correct? 
A. Yes, sir. 
Q. Who was there in October of this year 7 
A. Octo her of this year 1 · 
Q. October of last year, 1947 Y 
A. I don't believe anybody was there. I left. I was here .. 
Re knew I was here. I talked to him. 
Q. I asked you if anybody was in your home in 
pag·e 155 } Miami f 
A. I had a cousin living there for a while .. 
Q. Was your cousin there on October 16thf 
A. I wouldn't say positively. 
Q. Where does Mr. Hammer pay you his rent f 
A. He has been mailing it to me, to Florida. 
Q. I show you this envelope and ask you if that is your 
correct address? 
A. Sure. 
Q. You notice this letter was refused? 
A. I wasn't there to get it. 
Q. Was anybody the1·e to get it Y 
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.A •. Not at th~ time-. He knew I was here at home. 
Q. He was sending your check for rent? 
A. "\V ell, I was here. There have been several occasions 
I was here he gave me the check in my hand. He didn't ·al-
. ways send it there. This particular time· he knew I was here ... 
I had been i-'n the, stQl·e mavbe a dozen times. · 
Q. After you g0t. to Mr. "'Bendheim's. office and got this no-.-
tice out, you received a notice in Mr. Bendheim 's. office· of" 
the notice to extend the pet'iod. of the lease!. 
A .. vVhen you handed it to me .. 
Q. That is right. Mr. Bendheim was there. You were· 
there. I was there .. 
A, Yes~ sir. Yon handed me the paper there .. 
page 156 f Q. Thereafter you then eontacted Mr. Hammer 
and told him-did you contact him and tell him 
the notice was no good and you were not going to renew the~ 
lease for five veaTsf 
A. I tnrne<l it over to an attorney:... 
Q. Whieh attorney!· · 
A .. I think after that I tul'necl it over to Mr. Boothe. 
Q. Before that, you too:k the lease and went to Mr. Diener 's; 
office, didn't you?. 
A. I sure did. 
Q. You asked Mr .. Diener to interpret tl1at clau~e in the 
lease? 
A. I certainly did. . 
Q. Then you asked Mr. Diener to come· and testify for you?' 
A. No., sir. If you want to ask questions·, yon usk them .. 
Why don't you ask me what Mr. Diener said f You ask me-
what :Mr. Diener said. Yon don''t want to know that. 
:Mr. Brown: ·wm von Honor instruct the witness to an-
swer the question f · 
The Witness: That was not the question~ no, sir. 
Q. What .is your answer°? 
A. The whole proposition fa, tJ1e wey you are putting it is: 
not so. I came to see Mr. Diener and I asked Mr .. Diener ex-
actly, I said, "You repreRented Mr. Hamme-r at the time of 
this deal." He Rays "Yes." I says, ''Will you 
page 157 ~ please giye me--". First I asked him, "Do you 
represent Mr. Hamme·r f'' 
Q. I don't want you to go into conversation with Mr. Diener. 
A. I will tell you what l\fr. Diener told me. 
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Q. I will ask you the question. Then you just answer it. · 
Did you ask Mr. -Diener to come and testify as to the mean-
ing of thatY 
A. Not at once. That was not the first question I asked 
him. · 
Q. ·when did you ask him to come and testify Y You left 
the office then? 
A. No. You asked the question. Give me a chance to an-
swer it. You asked me when I asked l\Ir. Diener to testifv for 
me, rightY · 
Q. Right. 
A. I showed this lease to 1'fr. Diener and Mr. Diener, he 
read it, and I says, ''Mr. Diener, will you please give me the 
definition of that clause in there? Exac_tly what. did you mean 
by iU" He said, "That is a sixty-day notice." 
Mr. Brown: I object. 
A. Mr. Hammer knew it. I knew it, and you knew it. 
Mr. Brown: I move the answer be stricken. I move that 
the Court instruct this witness to. answer my question. I 
merely asked him whether-
The Court: I overrule the motion. 
page 158 ~ Mr. Brown : I have an exception. 
The Court: Had vou finished vour answer'? 
The Witness: I did. .. .. 
The Court: Go ahead. 
By Mr. Brown: 
Q. After you got through with l\fr. Diener and you brought 
the lease there, where did you go with the lease next. 1 "\:\7hich 
attorney did you go to thPn with the lease? 
A. ·wen, I think I went back to Mr. Bendheim. 
Q. You went to Leroy· Benclheim 1 
A. Yes. 
Q. Then whom did you go to? 
.A. After I was there 1 
Q. Then you-went to Mr. Boothe? 
A. I didn't go to no lawyer. I just went from Mr. Leroy 
Bcndheim to ·Mr. Boothe after I got through talking to Mr. 
Diener, w]1ich I went to l\fr. Diener t~e second time. 
Q. vVhat was the ~econd time? Did you ask him to testify 
on that occasion? 
A. No. 
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Mr. Brown: ,v ait a minute. If the Court please, I am 
cross examining this witness. 
The Court: You are, but you must do it regt1larly. You 
can't ask questions and answer. You can't interrupt him. 
You have asked him what happened when he went 
page 159 ~ to Mr. Diener the second time. · 
The Court : No, I don't think he did. 
Mr. Brown: I withdraw the question. 
By Mr. Brown: 
Q. On the second time you went to see Mr. Diener about 
this notice., did you ask Mr. Diener to testify for you as to the 
sixty-day notice l 
· Mr. Boothe: I have this object.ion to it. By asking the 
question this way, he is giving a one-sided picture and a 
partial picture. vVe are entitled to know everything that hap-
pened. He is entitled to say what Mr. Diener told him first. 
The Court: No. He has a right to answer Mr. Brown's 
question, but he has a right to elaborate on that aud explain 
what happened, why he asked bim that question.· . 
Bv the Court: 
· Q. On the second occasion, did you ask Mr. Diener to tes-
tify for you? 
A. I cannot answer that question unless I explain to the 
Court what I was doing there the second time, your Honor. 
Q. Well, you can. 
A. I did not ask him to testify for me on the second time. 
I didn't ask him to testify for me on the second time. I did 
on the first occasion. After Mr. Diener read the lease and 
told me the definition of it, then I says to him, '' Will you 
testifv for me?" and the second time I went to 
page 160 ~ him after I heard he bas changed his story, I said, 
~'You said von would testifv for me. You told 
me you knew and M1-. Hammer knew and I knew that was a 
sixty-day clause.'' He stands there and tells me be didn't 
remember saying anything like that. That is all. I went 
back the second time and that is what happened. I asked 
Mr. Diener if he.would testify for me when he told me that 
was a sixty-day clanse. 
By Mr. Brown: 
Q. When the issue arose, the first pers.on you went. to see 
was Mr. Diener about the leas~, and you took the lease1 
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A. No, slr .. 
1Q. Who was tbe first ·one? 
A. ·Leroy Bendheim. 
Q. After U3roy Bendheim ~w the lea~, who was th:e next 
one that saw the leas·eY 
A. You mean lawyer7 
Q. Y.es, or anybody. . 
A. ·I. went up to see Mr. Diener to ask him ·a question. 
Q. We have gotten Mr. Diener. Who was next! 
A. I went to see Mr. Diener to ask him a question. 
Q. You have answered that.. 
A. That is tlre answer~ 
Q. You 1-eft Mr. Diener .. Where did you take the lease at 
11.ny time aft-er that! 
A. I saw Mr. Boothe to ask him to represent me 
pag:e 161 } in this ease. 
Q. You are positive that is correct as far as 
the chronology of what you did with reference to this lease Y 
. A. I know positively that· the lease stated that I was sup-
posed to get a sixty-day notice. . 
Q. I know that. I am asking you as far as that lease is 
concerned, as I see it now, there are three people you showed 
that, exhibited that lease, and they were Mr. Bendheim, M:r .. 
Diner and Mr. Boothe sitting here! . · 
A. I think that is rig·bt. · . 
Q. Are you positive Y Do you have any doubt about it t 
A. You ref er to lawyers 1 · 
Q. Yes. 
A. Well, I was called in to Bernie Fagelsou 's office. 
Q. Anybody else? · 
A. That is all that I know of. . 
, Q. I want you to be sure. Can yon think of any other· at-
torney? · 
A. I can't remember, offhand, whether the.re was anybody 
else. Mr. Bendheim is one that Raw it, and after -a length of 
time, after'I wrote Mr. Hammer a letter, then I went, knowing 
Mr. Diener wrote up the lease, I went to see him and ask him 
if he remembered it. He told me it was strictly a sixty-day 
notice. He said, "I know it, you lmow it, Mr. Hammer knows 
it." 
Mr. Brown: Of eourse, let the record show that 
page 162} I don't want to know it. 
Q. Then who next? 
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A. That is alT I remember, as far as my lawyers are con-
cerned. As far as my recollection is concerned. I can't re-
member offhand. I don't think I s~w anybody else-~ 
Q'r YOU }mow, as a ma:tter of fact-
The Court: Fix a time for that conversation,, for the first 
"onversation. the witness had with Mr. Diener .. 
By the Court :: 
Q. About when was that first conversation you: had with 
Yr. Diener! 
A. You mean the date! 
Qr yes,. sir .. 
A. Well, I think, if I can remember distinctly,, as near as. 
I can get tQ' it,. I would say it was the latter part of Septem-
ber or probably the early part of November. 
Q~ Was it before or after you wrote the letter of Septem-
ber 16tn to Mr. Hammer 1 . 
A.· That was after I had written this letter .. 
Q. It was after the date of September 16th t 
A. I am positive, sir.. · 
By Mr. Br0wn: 
Q. You know, as a matte1· of fact, that Mr. Ha:mmer~ if he 
is forced to move from that premises, he will lose a lucrative· 
and valuable business Y 
page 163 ~· A. Not according to wha:t ~fr~ Hammer told me · 
in his own store, unless he was telling· me an un-
truth. He told me that he was losing money there, and let 
him deny it. He told me in his store when I asked him, be· 
said he was losing money in that store. He has got to have· 
that store to get work in for his pla:nt. He tolq me- he was. 
losing· money on 711 King Street. 
Q. He told you he cottldn 't' afford to stay in that store any 
moref 
A. He didn't tell me no such thing;~ He simply s-aid he was. 
losing· money. I said, ''Why don't you get out of the1·et"· 
I said that in the restaurant where he and I we1·e talking .. 
We had a little conversation in the restaurant next door to 
the plant. ,vben we talked about it, I said, "Why not get 
out of there if. you are losing money 1 '' He say~: '' I got to· 
have the store now to get in that· work.'' 
Q. You would be willing to let ~fr. Hammer stay in tl1ere 
at an increased rental Y . 
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A. I offered to let him stay there for a year, I mean for 
five years, at an increased rental, if he would give me what 
it is worth on strictly competitive places. I think he would 
be entitled to it. 
Q. How much would you think it would be worth Y · 
Mr. Boothe: I don't think it is' proper evidence, your 
Honor. 
The Court: (To Mr. Brown and Mr. Berkow) Just a 
minute. 
page 164 ~ Mr. Boothe: I don't thiuk it is proper to ask 
him what he would let him i;;tay there for. If be 
is attempting to prove any matters which have been discussed, 
if he wants to know what Mr. Berkow thinks his property-
Mr. Brown : I am not talking about terms. I said, ''You 
are willing to let him stay in there at an increased rental." 
I am merely talking about what his attitude would be with 
reference to. letting him stay. 
A. I would be willing to let him stay there as wen as any 
other tenant. 
Mr. Brown: I have no further .questions. 
RE-DIRECT EXAMINATION. 
By Mr. Boothe: 
·Q. Mr. Brown handed you this memorandum and asked you 
if you bad signed that. I believe you said you had! 
A. That is right. 
Q. Are there not several things in that lease that are not 
in the memorandum T 
Mr. Brown: Your HonorJ} I tllink that speaks for itself. 
A. There is a whole lot. 
Mr. Boothe: That is entirely true. As a matter of fact, 
' memorandum speaks for itself. 
Mr. Brown: I object. The Jea~e speaks for itself, ~nd this 
your Honor, I would say the fundamental thing fo 
page 165 ~ this case is, I would say, the lease itself does speak 
· for itself. ,v e have gone back beyond a written 
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agreement, with the signature of both parties, prepared by 
the attorney for the lessee, to show a tremendous background 
of what went .on before. Mr. Brown has laid the greatest 
~mount of importance on the fact that this memorandum of 
October 29th does not show sixty days: Now, that is the key 
to his offense. I am certainlv entitled to show that there are 
several other items of equai importance in the lease which· 
are not in this fundamental memorandum to which Mr. Brown 
has had reference. · · 
I submit, sir, that I am entitled to ask my client to point 
out some of the items in the lease which are not in the memo-
randum and of which Mr. Diener made no note in his very, 
very detailed notes. 
Mr. Brown: I would like to say for the record my objec-
tion goes to the fact this is not proper re-direct examination. 
Mr. Boothe: You agked him if he signed it and asked him 
if there was anything in there about sixty days. 
The Court: You can take an exception. 
Mr. Boothe: I would like to have you point out to the 
Court a few of the items that arc in the lease that are not 
in the memorandum dated October 29, 1942. 
By Mr. Boothe: 
Q. Will you point out those items? 
page 166 ~ - A. ·wen, there is a part of this lease that says 
if any month shall be due or unpaid for· fifteen 
days or if the def a ult shall he made in any of the conditions, • 
or if the said premises shall be vacated by the tfmant, the 
party· of the first part shall have the right to recover and as-
sume possession of the said premises without notice. That is 
not in this here. 
Q. That is the requirement he pay the· rent in fifteen days 
or you can have it? 
A. That is right. 
Q. Is there anything- else ·in the lease which is not in this 
· memorandum which is supposed to include ev~rything Y 
A. It says here in the ev~nt I should want to sell the build-
ing he would have the privilege to buy it before anyone else. 
Q. WhereT 
A. In the lease, but not in there. 
Q. All right. Is there any other point in the lease not in 
the memorandum T 
A. It says here in the event of fire that he does not have 
to pay any rent to me over his lease term. It was in the 
lease but it was not in there. 
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JI aud'icie Berlww .. 
Q. Any thing else V Look through the lease and see if there 
is anything else. 
A. It says in there-
. Q. In where? 
page 167 } A. In the lease. It ~ays in the lease that Mr. 
Hammer will have to do all the interior repairing 
and that he should· have to pay the water, etc. It says -that 
in the lease but it does not say it on this partial agreement.· 
Q. Is there anything else Y 
A. It also says in this lease h.ere about that he has a right 
to sell the .business without my consent. so he could sub-lease 
it without my consent to a man that is engaged in the very 
same business but should he sell the business to a party that 
is not engaged in the· same business he would have to get my 
consent. It savs that in the lease but not in this. 
Q. ,Vhat is the language of the lease¥ Does it use the word 
''sale.," "sublet" or whaU 
A. It says "sublet." He could sublet without my consent. 
If he sells his business to a party that would take over his 
business, sell it to a man that would go into that business, 
· that is in the lease and it is not in there. 
Q. All right, sir. I think maybe we can st.op at that. 
Some two and one-half years ago, when you had these con:-
versations with Mr. Baker, there was this clause in the lease, 
that with notice given to you the lease could be extended¥ 
A. Yes, sir. At that time~ when I talked to Mr. Baker, I 
mentioned that Mr. Hammer had a lease. Snre, h~ had a lease. 
He didn't use up the first part of the first lease 
page 168 ~ and he still had an option, provided he would exer.-
cise it in five more vears. I didn't know at that 
time Mr. Hammer wouldn't exercise his option. 
Q. Mr. Brown, I believe, asked if you did not give notice, 
or if you did not ask Mr. Bendheim to write to Mr. Hammer 
under date of September 16th, wasn't it, telling him be had 
not exercised his privilege! 
A. That is right. · 
Q. What date did you receive from Mr. Brown on behalf of 
l\Ir. Hammer the notice! 
A. The 27th of October. 
Q. 1947? · 
A. 1947, in Mr. Bendheim 's office. Tl1at was four days be-
fore the entire lease--
. Q. That was the first time he actually sent you notice? 
A. The first time· I actually received any notice from Mr. 
Hammer through Mr. Brown. That was four days. 
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Q. Mr. Brown asked you a number ·of questions about the 
lawyers you went to. I believe you testified you went to Mr .. 
Bendheim about September 15th Y 
A: I think it was the same day I wrote that letter .. 
·Q. Then after that notice had been sent, you went to see 
Mr. Diener! 
· A-. .. That is rig·ht .. 
Q. And ha:d this conversation you described t" 
page 169 ~ A. Exactly. 
Q. Where did you go after that t 
A. After that. I seen Mr. Diener on one occasion and about 
four or five days later I went to see ·]\fr .. Diener again. 
Q. Did you go back to Mr .. Be.ndheim's office or Mr. Fag·el-
son 's office Y 
A. After thaU I think so .. 
Q. Why did you leave Mr. Fagelson'sf 
Mr. Brown: I object to that.. I don't care why he left 
Mr. Fagelson 's. 
Q. Isn't it true that Mr. Fagelson was 1·epresenting Mr. 
Hammer! 
}fr. Brown: J nst a minute. I object to that. All right,. 
let me hear the rest of the question. Representing whom 1 
Q .. Doing work: for Mr. Hammer? 
A. Mr. Fagelson told me he represented :Mr. Hammer. He 
called me. He wanted to see me on several occasions. I talked 
to Mr. Fagelson right in his office. 
Q. Then you came to see me! 
A. That is right. 
Mr. Boothe : Tbat is all.. 
RE-CROSS EXAMINATION. 
By Mr. Brown: . 
Q. As a matter of fact., while you were at !fr. Bendheim's 
· office, while he represented you, Mr. Fagelson kept 
page 170 ~ consulting with Mr. Hammer on numerous occa-
sions about this? · 
A. Mr. Bendheim told me at the beginning--
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Ilenr!J L. Hammer. 
Q. I don't know what Mr. Bendheim told you. vYas Mt. 
Fagelson consulting with Mr. Hammer? 
Mr. Boothe: I don't see thfl relevancy of this. 
Mr. Brown: You opened the door .. You asked him why 
he left Mr. Fagelson. 
Mr. Boothe: I didn't. You opened the door. 
A. I never consulted Fagelson. He asked me to come in. 
He never was my lawyer. 
Q. Mr. Bendheim was your lawyer? 
A. Mr. Bendheim at .that time. 
Q. Mr. Fag·elson was Mr. Bendheim 's partner, ,vasn 't he 7 
A. I did not know that until Mr. Lerov Bendheim told me 
that, "I cannot handle your ·case as long as Mr. Berney 
Fagelson represents 1vlr. Hammer. I cannot handle your case. 
You will haves to go to another lawyer.'' That is when I found 
out Berney Fagelson represented Mr. Hammer. 
Q. You didn't know it befo're? 
A. No, sir. 
Q. Mr. Bendheim did not tell you Mr. Fagelson had been 
consulting with Mr. Hammer.? 
A. Not at that time. He was going to get married. I clidn 't 
see Mr. Fagelson until he was ready to go on his honeymoon. 
He tried to make a settlement between Mr. Ram-
page. 171} mer and me, and he told Mr. H~mmer:--
Mr. Brown: Are you finished, !fr. Boothe? 
Mr. Boothe: · Yes. 
Mr. Brown: That is nll. I mav- have some rebuttal. I 
want to put Mr. Hammer back on the stand. 
Thereupon 
HENRY L. HAMMER 
was recalled to the stand and was further examined and testi-
fied as follows: 
RE-DIRECT EX.Al\HNATION. 
Bv 1\IIr. Brown: . 
·Q. Mr. Hammer, did you ever prior to the time nnd up to 
t44 Supreme Court of Appeals of Virginia 
the time the lease was written, have any conversation with 
Mr. Berkow about the sixty-day notice that was to be given 
in this lease 7 
· A. Never, sir. 
Mr. Brown: I have no further questions. 
, Mr. Boothe: I have.none. 
The Court: I will take the evidence under advisement go 
over the evidence, and advise you. 
, ("Whereupon, ·this he.aring· waR adjourned at 4 :30 p. m.) 
page 172 ~ 
WM. P. WOOLLS, 
Judge. 
EXHIBIT NO. 1. 
Filed 11/14/47. 
THIS LEASE, made this 2nd day of November, 1942, by 
and between Maurice Berkow and Lilly Berkow, his wife, 
parties of the first part, and Henry L. Hammer, party of the 
second part. 
WITNESSETH: that the said parties of the first part do 
he re by demise Ull to the said party of the second part, his per-
sonal representatives and assigns, all of the first floor of the 
premises known as 709-711 King Street~ Alexandria, Virginia, 
heretofore occupied by Maurice Berkow in the operation of 
a business known as, "Alexandria Cleaners''; and also a rea-
sonable space in the basement of the herein described prem-
i~es to be used by the said second party for storage purposes; 
the said Lease to be from the 2nd day of November, 1942, for 
the term of five years thence ensuing, yielding therefor dur-
ing the said term the sum of Thirteen Thousand Five Hun-
dred .Dollars ($13,500.00), payable in equal monthly install-
ments of Two Hundred Twenty Five Dollars ($225.00) per 
month, beginning November 2, 1942, with the right and privi- · 
Icge to· the said party of the second part to renew the said 
lease for a further and additional ·pe~·iod of five years from 
November 2, 1947, at a monthly rental of Two Hundred Fifty 
Dollars ($250.00) per mouth, and the exercise of the privilege 
o,f this said renewal option to be made known to the said par-
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ties of the first part., ·@r their assigns, in writing within sixty 
days prior to the expiration date of this Lease .. 
The parties of the first part l:lgree to install at their exp~e .. 
:a water meter, and such other meters a,g sha11 be r<,quired· to 
measure. the consumption of gas, electricitv and anv .other 
public utility used by the said second party in the" herein. 
leased pr.emises. 
The party of the second p-art agrees to furnish his own g.as, 
water .and ·electricity, and the parties af the first part agree 
to furnish lie at for the comfortable use of the property.. . 
Any alterations, changes, repair~, additions or 
page 178 } improvements- to the interior of the premi~es 
hereby demised ·shall he :at tht, expense of the 
party of the second part. The parties of the first part shall 
likewise not be responsible for any breakage to the plate glass 
windows, and tbe cost of any replacements or for insurance 
prem!wns thereon, sfuill be paid by the said secon~ party. · 
It 1·s covenanted and agreed between the parties hereto, 
t1iat the said party of tl1e second part shall have the right and 
privilege to assig·n this lease to any individual, firm or corpo-
ration. engag·ed in the dry cleaning; laundry or shoe repairing 
business without first obtaining the permission of the said 
first parties, but no assignment of this leaRe is permitted to 
be made- to anyone engaged in a different type of business 
than those herein set out, unless tl1e parties of the first part 
,consent thereto. 
If any months rent sl1all be due or unpaid for :fifteen days, 
or if defau]t shall be made in anv of the conditions or cove-
nants contained herein, or if the .. said premises shall be va-
cated by the tenant during the term gTanted by this Lease, 
the parties of the first part shall have the rig·ht to recover 
and resume possession of E:aid_premi.ses without notice; to ~e-
let the said premises as agent for the party of the second 
part; to receive and collect the rents thereof, applying the 
same first, to the payment of such expenses as may have been. 
incurred in recovering the possession of said premises and 
reletting the same; Sec'ond : to the payment of any costs or 
expenses the landlord m·ay have incurred either for repairs, 
or by reason of any condition or covenant being unfulfilled on 
the part of the tenant., and then to the payment of any rent 
due or to become due under the terms- of this Lease. 
It is mutually understood and agreed that if the parties of 
the ffrst part should determine to sell the building in which the 
said leased premises are located; then the party 
page 174} of the second part shall have the right and privl-
lege of purchasing the said building upon offering 
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in. consideration thereof,· terms as favorable as those under 
which the said parties. of the first part shall have determined 
to sell the said property to any Q.ther person. 
It is further agreed bti1tween the parti~s hereto, that the 
parties of the first pad are under no obligation to rebuild 
the herein demised premises. during the term of this Lease in 
the event tpe same are destroyed by fire on any other means,. 
and that ~ tlie everrfi «>If such destmetion of the premh:ie.s the-
party of the second part is under no obligation to pay any 
rent net then accrued .. 
IN .. WITNESS "WHEREOF the parties to tius Lease have 
hereunto set their hands and seals this .•.. day of Novem-
ber, 1942. · 
State of Virginia, 
:MAURICE BERKOW 
LILLY BERKOW 




City of Alexandria, to-wit: 
I, C .. C .. Batcheller, a Notary Public for the city of Alexan-
dria, State of Virginia, do ·hereby certify that Maurice Ber-
kow; Lilly Berkow and Henry L. Hammer, whose names are 
signed to the writing af oregoing and heremito attached, bear-
ing day of November 2, 19421 .have a:cknowlet.lgecl the same 
before me 'in my city and ·state af oresmd. 
Given under my lurnd this 3rd day of November, 1942. 
My commission expires July 16th, 1943. 
page 175 f· 
C.. C. BATCHELLER, 
Notary Public .. 
E.XHIBIT NO . .' 2. 
16 September~ 1947. . 
Yr. Henry Hammer I 
·711 King Street 
Ale:xandria, Virginia 
Dear Mr. Hammer: 
I Call your attention to your pr.esent lease for premises 
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711 King Street, Alexandria, Virginia, providing for an op-
tion renewal for five years from November 2nd, 1947, upon 
the condition that we receive notice in writing 60 days in ad-
vance of your intention to renew or exercise your OJ>tioi:t 
privilege. , · 
This 60 day period expired on September 2nd, 1947, and 
not having received any notification in writing in accordance 
with the terms of .the lease, we wish to advise you that we 
consider the option period as having expired and shall ex-
pect possession of the premises at the expiration of the pres-
ent term, namely November 2nd, .194 7. 
Very truly yours, 
page 176 ~ 
Mr. Henry Hammer 




( 29c in stamps) 
VIA AIR MAIL 
Oct 29 1947 
REGISTERED RETURN RECEIPT REQUESTED 
Mr. Maurice Berkow 
Mrs. Lilly Berkow 
1257 3rd Street, N. ,v. 
Miami City, Florida 
REGISTERED 
No 4637 
Return Receipt Requested 
Fee Paid 





Second Notice No Reply 
To First Notice Mailed-
148 Supreme Court of Appeals of Virgi~in 
page 177 } EXHIBIT NO. 4. 
To : Maurice Berkow and 
Lilly Berkow 
(address) 
·. The undersigned hereby gives your notice that pursuant 
to the option contained in the lease of premises 709-711 King 
Street, Alexandria, Virginia, together with a reasonable 
space in the basement to be used by the undersigned for stor-
age purposes, made by you to the undersigned, dated Novem-
ber 2, 1942, the undersigned intends and hereby elects to re-
n_ew and extend the term of said lease pursuant to the terms 
-thereof for the further period of five ( 5) yea.rs from N ovem-
ber 2, 1947. 
Dated: October 27, 1947. 
(s) HENRY L. HAMMER. 
page 178} EXHiijIT 5. 
October 29, ~942 
Received of Henrv L. Hammer the sum of Five Hundred 
Dollars ($500.00) as a deposit on the purchase price of my 
business known as Alexandria Cleaners located at 711 King 
St., Alexandria, Va. for the total consideration of $12,500.00, 
payable $4,000.00 upon delivery of the said business on No-
vember 1, 1942, of which the herein payment of $500.00 shall 
be a credit. The purchase prire to include all goods, wares 
and merchandise now contained in the said premises includ-
ing machinery,, etc. and . two trucks, 41 Dodge and 39 Chevro-
let. · 
· I further agree to execute a lease to the said Henry L. Ham-
mer for the first floor and basement of the building 711 King 
St. Alex. Va. of which I am the owner, the terms of ~aid lease 
to be as follows. five (5) years for a consideration of $225.00 
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a month, .and the privilege of an addition.al five yea:1·s .at a 
monthly rental of 250.00 a month for the extended five year 
period. . 
{s) MAURICE BERKOvY 
Witness: 
IRVING DIENER 
page 179} EXHIBIT NO.. 6. 
ALEXA.NDRIA~S :NEWEST., NORTHERN VIRGINIA.,S 
. LARGEST ULTRA MODERN "'ONE STOP'' 
VALET SERVICE 
'Tailoring-01'eaning-Shoe Repairing-Fur Storage 
P:aONE US TODAY-WE'LL PICK THEM UP 
ALEXANDRIA CLEANERS 
"'Northern Virginia's Most Modern Cleaning Plant" 
TWO CONVENIENT LOCATIONS FOR YOUR, BENEFI~ 
604 MONTGOMERY ST. OV. 1000 711 KING ST.- -AL 2536 
page 180} EXHIBIT NO. 9. 
Maurice Berkow 
trading (Alexandria Cleaners) not registered 
'lll King St.,, Alexandria 
to 
Henry L. Raµimer 
Cleaning, Dyeing, Shoe Repairing, Pressing all :fixtures of · 
every type and description now contaitred in the premises at 
711 King St., Alex. Va. and two trucks (1) Dodge, Light De-
livery and the Good Wills, Leather Findings. 
1SttJ Supreme CJonrt of A11peais of Vlrgimm 





Free and clean of all 
liens 
Considera:tfon $121500.00 pa.ya:ble $4,000.00 Cash,. Bal. evi-
denced by 1 note Monthly payment note payable $200.00 a 
month, right and privilege. Lease assignable to any person 
eng·ages in the same type of business. but any different type of" 
business would have to have cOOISent of owners .. 
Transfer of all licenses, insurance policies, permits, etc. 
Seller, or any member of sellers immediate faip.ily not to· 
engage in business within the corporate limits of the City of 
Alexandria, directly or indirectly~ 
Exclusive use of the name '' Alexandria Cleaners.', 
Maurice Berkow · 
Lilly B_erkow 
All of the first floor and basement of' 
709-711 King St. 
Lease of Building, who are the ownersf 
page 181 } Term: 5 yrs with privilege of an additional 5 
yrs at $225.00 a month. Landlord furnishes heat 
a separate watei· mete:rr to be installed by landlord at bis ex-
pense. 
Tenant pay Ins. premium on Plate Glass. 
All stock on hand customers apparel, laundry. 
Bilk Salls Act .. 
Exclusive use of the name.. See as to recordation. 
All Bills contracted by .Alex. Cleaners up to Nov .. 2, 1942, to 
be paid by the seller. . 
Privileg·e to the· Ownei.· to use a reasonable portion of the 
basement for storage purposes. 
The buyer agrees to pay the seller the sum of $250.00 for 
all deliveries of laundry and· cleaning made np to and includ-
ing Saturday Oct. 31st and the receipts for all uncalled for 
laundry and cleaning from Oct 29 to 31st inclusive shall be 
the property of the buyer. 
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(Notes on side of copy.) 
Interest at 5% per annum .. 
Payments within 15 days of tbe 1st day of each month. 
5 yrs at 225.00 privilege for renewal of an additional five 
years at 250.00 mo. 
Owner responsible for all outside roof. 
Changes on the inside at expense of tenant. 
Indemnify Hammer for any loses by reason of claims. 
and sellers answers the. payment of all bills. 
Check on Liens at Clerk's Office. 
p~ge 182 ~ CERTIFICATE. 
I do hereby certify that there were before me for considera-
tion in the trial of this cause the foregoing pleadings, the 
foregoing stipulations and evidence adduced, which is all the 
evidence, together with the exhibits offered in evidence duly 
authenticated by me, the foregoing objections to evidence of-
fered or admitted, the foregoing final judgment and excep-
tions thereto, the f o.regoing motion made by plaintiffs fo set 
aside the :findings of fact and conclusions of law and for a 
new trial or for final judgment, together with the rulings of 
the Court thereon and the exceptions thereto. 
This certificate was tendered to me, together with the tran-
script of the record in this cause on the 30th day of July, 
1948, and was signed by me on the 2nd day of August, 1948. 
page 183 ~ 
WM. P. WOOLLS, 
Judge of the Corporation Court for the 
City of Alexandria, Virginia. 
ENDORSEMENT OF CLERK. 
The foregoing certificate of the Trial .Judge, signed on the 
second day of August, 1948, together with the pleadings1 stipu-
lations, evidence, exhibits, objections and exc·eptions, opinion 
152 Supreme Court of Appeals of Virginia 
of the Court, motions and decrees, was delivered by said 
Judge to me on the 2nd day of August, 1948. 
page 184 ~ 
ELLIOTTF. HOFFMAN, 
Clerk of the Corporation Court for the 
City of Alexandria, Virginia. 
CERTIFICATE OF CLERK. 
I do hereby certify that the foregoing copies of pleadings, 
the foregoing stipulations and evidence adduced, together 
with the exhibits offered, the foregoing objections and excep-
tions, the foregoing opinion of the court, the foregoing final 
judgment and exceptions thereto, the fore~oing motion made 
by plaintiffs to set aside the findings of fact and conclusions 
of law and for a new trial or for final judgment, together with 
the rulings of the Court. thereon and the exceptions thereto, 
and the foregoing certificate constitutes a true and correct 
copy of the transcript of the record in the suit in which 
Maurice· Berkow and Lilly Berkow are appellants and Henry 
L. Hammer is appellee. 
ELLIOTT F. HOFFMAN, 
Clerk of the Corporation Court for the 
City of Alexandria, Virginia. 
A Copy-Teste: 
M. B. WATTS., C. C. 
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